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according to gender, the predicted 
inverse relationship is observed for 
women (that is, women with a 
higher income are less likely to be 
obese). But the same is not true for 
men. In fact, some studies suggest 
that men on greater incomes are 
more likely to be obese. 

Worked into the book’s core 
premise is the commendable idea 
that it is unhelpful to moralise 
about weight, and that it is wrong 
to cast obese individuals as slothful 
and gluttonous. 

On the other hand, it is facile 
to characterise people as hapless 
victims of sinful environments. 
The book’s conclusion expressly 
acknowledges that individuals are 
not helpless. Still, it maintains that 
‘Unhealthy weight is a problem 
of the body politic rather than 
a problem only of individual 
bodies.’ 

Perhaps the best  hope of 
curbing the obesity crisis exists 
in the possibility of attributing 
responsibility without moral 
judgment, and of recognising 
that choices may be very diffi cult, 
without being impossible. 

Reviewed by Jess Moir
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A Charter of Rights for Australia 
is part of the ‘Briefings’ 

series of essays, which set out 
to provide basic explanations 
o f  contempora r y  po l i t i c a l 
issues. Unfortunately, Williams 
largely eschews his obligation to 
explain and settles quickly into 
a lazy polemic in support of a 
Commonwealth bill 
of rights.

The shame is that 
Williams, a bill of 
rights advocate over a 
number of years, has 
the potential to bring 
a great deal of learning 
and experience to 
the issue. A Sydney 
academic, he travelled 
to Melbourne as chair 
of the independent 
committee established by the 
Victorian government, which led 
to the Victorian Charter of Human 
Rights and Responsibilities. As an 
aspiring candidate for federal 
preselection by Labor in New 
South Wales, he is also mooted as 
a future Attorney-General.

The purpose of a bill of rights is 
to restrain the lawmaking power of 
the state. Different bills of rights 
will seek to do this in different 
ways. In the United States, any 
law which is inconsistent with 
a right guaranteed under the 
Constitution (for example, the 
right to bear arms) should be 
struck down by the Supreme 
Court. Under the model used 
in Victoria, the Supreme Court 
is instead asked to interpret 

laws in a way ‘compatible’ with 
specifi ed rights. The Court is also 
given the power to make a non-
binding declaration, intended 
to encourage the government 
to change the law, that a statute 
cannot be interpreted consistently 
with human rights. 

Wi l l i ams  a rgue s  fo r  the 
Commonwealth to follow the 
latter approach, a statutory bill 
of rights. Disappointingly, he 
does not consider the arguments 
against his position. This makes 
the book a missed opportunity, 
as the bill of rights issue raises 
diffi cult questions for both sides of 

the political divide.
First for critics on 

the Right, it should 
be observed that the 
aim of a bill of rights 
is to act as a fetter on 
government power. In 
a democracy, a bill of 
rights aims to protect 
individual rights from 
majoritarian rule. This 
is entirely consistent 
with classical liberal 
thought. Conservative 

United States judges such as 
Antonin Scalia and Robert Bork 
are often cited by opponents of 
bills of rights. But a point that is 
often missed is that their concern 
relates to the interpretation of 
the US Bill of Rights, not its 
existence. 

For supporters on the Left, 
it is worth refl ecting that limits 
on government activities can be 
inconsistent with a number of 
traditional policy imperatives. 
Consider, for example, the United 
States Supreme Court, in the 
Lochner decision, which famously 
invalidated legislation providing 
for a maximum working week 
as inconsistent with the US 
Constitution. Similarly, note 
that the freedom of interstate 
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face of legal opinion that this 
will be contrary to Victoria’s 
new charter of rights, which, 
as we know, was recommended 
by Williams himself. Only the 
briefest mention of this problem is 
made by Williams in his book.

This is unfortunate, as it brings 
us to a troubling juncture for 
all bill of rights advocates. If we 
accept that a statutory bill of 
rights can’t work as a safeguard 
in an extreme case, then its actual 
role will be that recognised by 
Scalia and Bork. Williams’ model 
will do little more than play 
kingmaker to lawyers who will 
gain the means to argue about the 
merits of the law. These are, in the 
end, policy matters and should 
thus be decided by the democratic 
process.

Ultimately, this book brings to 
mind the comments of United 
States Justice Brandeis:

Experience should teach 
us to be most on our guard 
to defend liberty when the 
purposes of government are 
beneficent. Men who are 
born to liberty are naturally 
alert to repel the invasion of 
their liberty by evil-minded 
rulers. The greatest threats 
to liberty lie in the insidious 
incursions of men of zeal, 
well meaning but without 
understanding.

Williams’ book is a missed 
opportunity to move beyond zeal, 
to address contrary arguments, 
and to demonstrate to the sceptical 
a measure of understanding.

Reviewed by Benjamin 
Jellis
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Joanna Mendelssohn is an art 
historian and art critic, and 

associate professor at the College 
of Fine Arts in Sydney. Her foray 
into writing on schools began 
when she was invited to write an 
essay on the subject in the Griffi th 
Review last year. The essay details 
Mendelssohn’s confl icted feelings 
about choosing non-government 
schools for her children, and 
how she eventually came to her 
decision. Raised in a modest home 
in a working class suburb and a 
product of state schools herself, 
Mendelssohn felt that sending her 
four children to ‘elite’ independent 
schools was somewhat out of the 
box, but her desire to provide the 
best for her children overruled 
her instinctive qualms about 
abandoning tradition.

Which School builds on the 
premise of the original essay and 
proposes some useful ideas for 
how to improve the state school 
system, based on thoughtful 
accounts of past and present 
experiences with education. 

Mendelssohn isn’t against state 
schools as such, just the modern 
version. She clearly has very fond 
memories of her alma mater—
Kingsgrove North High School 
in southern Sydney. But society 
has changed over the past 40 
years and the state school system 
has failed to adapt, largely due 
to politicking, bad policy and 
bureaucratic intransigence. 

Bureaucracies have their own 
dynamic. Large bureaucracies 
fi nd it easy to forget their original 
purpose of being. In many cases 

trade (one of the few freedoms 
currently provided for in the 
Commonwealth Constitution), 
played a role in the High Court 
decision which struck down 
Chifley’s bank nationalisation 
program.

There i s ,  however,  broad 
support from the Left for a bill of 
rights. As has been recognised by 
Scalia and Bork this can be traced 
to a belief that courts are more 
likely to provide ‘progressive’ 
outcomes than elected legislatures. 
Indeed, much of Williams’ book 
is given over to examples of cases, 
such as anti-terror laws, where a 
bill of rights might have led to a 
preferable policy outcome.

A casual reader of Williams’ 
book would not be aware that 
his position is even slightly 
controversial. The key argument 
aga ins t  Wil l i ams’  pos i t ion 
is that giving judges power to 
restrain government invariably 
m a k e s  j u d g e s  s u s c e p t i b l e 
t o  u s u r p i n g  g ov e r n m e n t . 
This weakens democracy and 
disenfranchises ordinary citizens 
from contributing to important 
decisions about their lives. 

Revealingly, Williams also 
fails to respond to criticism of 
his preferred model. He favours 
giving Courts no power to strike 
down a law which is inconsistent 
with a specified human right. 
The problem with this is that a 
government that was inclined 
to pass an abhorrent law, one 
which was clearly a breach of 
human rights, is a government 
which would cheerfully override 
or ignore a declaration from the 
Court asking them to change 
that law. Helpfully, we have a 
current example of this process 
in Victoria. There, the Attorney-
General appears ready to legislate 
for the indefinite detention of 
sexual offenders—even in the 


