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In this paper I want to discuss the question 
of how the institutions of a free society have 
been established in what have been from the 
start predatory states. The exemplar of this is 

the establishment of the rule of law by the Magna 
Carta in 1215 by King John of England, the 800th 
anniversary of which is being celebrated in June. 
This has formed the basis of the common law 
tradition (Part 1).

This leads on to a discussion of the rival (but 
in some cases complementary, as in the U.S. and 
India) Continental legal tradition which Anthony 
de Jasy has termed “public law,” based on Roman 
traditions and codified by Napoleon after the 
French Revolution. I argue that the common law 
tradition preserves the basic liberties emphasized by 
J. S. Mill in his essay On Liberty better than the 
Continental public law tradition based on bills of 
rights (Part 2).

As the importance of the preservation of 
property rights for economic prosperity is now 
recognised even by the former countries of “really 
existing socialism,” as well as the growing number 
of illiberal democracies around the world, I ask if 
the Russian and Chinese claims of establishing the 
rule of law are more than mere rhetoric (Part 3). 

Finally, as an important institution of a free 
society is the secularism separating the Church  
from the State, which was established in former 
Christian countries of the West through the 
18th century Enlightenment, I ask if such an 
Enlightenment establishing secularism is likely in 
Muslim countries (Part 4).

 I. Magna Carta
To overcome the disorder created by Hobbesian 
anarchy, a state is needed to provide the basic public 

goods of law and order and protection from foreign 
predators. To achieve this the state has to be given 
the monopoly of coercion in its territory, as well  
as the power to take, euphemistically called “the 
power to tax,” to finance the necessary public 
goods. But this provides the rulers of the state 
with an incentive to be predatory by taking more 
than is needed to provide these public goods. 
There is some evidence that, in the ancient river 
valleys of Eurasia where the first sedentary and 
relatively prosperous civilizations arose, the 
state was a communal organization based on 
some form of social contract. But because of the  
encroachments of the nomads who besieged 
these civilizations from the northern steppes and 
the southern deserts, they were transformed by 
predatory intruders with a comparative advantage 
in taking (roving bandits), who decided their 
takings could be increased if they settled down 
and became stationary bandits providing the basic 
public goods. These public goods, financed by part 
of the tax takings, would have led 
to the enforcement of property 
rights, which would raise the 
productivity of the economy and 
thence tax revenue. 

But the state would be inherently 
prone to predation because of its 
monopoly of violence within its 
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territory. The aim of this predatory state, like that  
of the Mafia gang controlling a neighborhood, 
would be to maximize its net revenues—its net 
takings. But the incumbent predator would be  
faced by the threat of being overthrown by rival 
predators (gangsters) who wish to seize his takings. 
As I show in my model of this predatory state, the 
maximum rents the incumbent can obtain will 
be given by the barriers to entry to this natural 
monopoly.1 A major part of these barriers are the 
sunk costs that the incumbent has incurred in 
creating his system of coercion, which the challenger 
will have to incur anew. In addition the physical 
features of the territory, the available military 
technology, amalgamation costs to overcome the 
loyalty the incumbent may have generated among 
the populace for ethnic, nationalist, or ideological 
reasons would also provide important barriers to 
entry and thus determine the sustainable rents the 
incumbent can garner without making his natural 
monopoly contestable. For if he raises his takings 
beyond the natural level allowed by these sunk costs 
and barriers to entry, a challenger would be able 
to displace him by providing his subjects the same 
protection for lower takings.

This model provides a spare framework for 
explaining the origins of the rule of law in King 
John’s signing of the Magna Carta in June 1215, 
for King John was a predatory monarch par 
excellence. Following the example of his Plantagenet 
predecessors, the power and wealth of the Crown 
had increased dramatically relative to the barons. 
As Dan Jones summarizes in his Magna Carta, 
“by 1212 John had achieved a cruel mastery over 
his kingdom. He was vastly, almost unimaginably 
wealthy, his castles groaning with silver. He oversaw 
a broadly efficient legal and financial administration 
with which he could crush any baron who was 
merely suspected of having slighted him. He 
had also terrorized his neighboring princes into 
submission.”2 This description uncannily resembles 
Putin’s Russia.

The Plantagenet kings also faced periodic fiscal 
crises in defending their empire, which extended 
from Scotland to the Pyrenees. It was John’s attempt 
to recover the lands beyond the Channel he had  
lost to France in 1204 which was his undoing. To 
fight this new war he had to further increase the 
financial extortions on his barons. They rebelled and 
a civil war began. The Magna Carta was the treaty 
to end this civil war. It established the Englishman’s 
right to habeas corpus, but most importantly it 
established the idea that the essential difference 
between a prince and tyrant was that “while both 
made and enforced laws, the prince also subjected 
himself to the law.” This is the essence of the rule 
of law.3 

But how could this agreement between citizen 
and sovereign be enforced? This became the central 
question in tethering a predatory sovereign. The 
charter itself had a “security clause,” which “allowed 
for licensed civil war.” This happened within a few 
weeks after King John had signed the Charter.  
After his death there were periodic reissuances of 
the Charter, with that of 1225 establishing the 
principle of “no taxation without representation,” 
whereby “the king swapped a concession of liberties 
for tax revenue.” Thus was the predatory state’s 
power to take restricted.

Magna Carta was invoked in the English Civil 
War between the Crown and Parliament in the 17th 
century, which ended with the Glorious Revolution 
of 1689 and the accession of William of Orange to 
the throne. With its Bill of Rights, the common 
law and the rule of law became cornerstones of the 
English constitution. 

In the 18th century the United States based its 
constitution on the principles of the Magna Carta. 
Also based on it were the constitutions of the  
British dominions of Canada, Australia, and New 
Zealand, and also the legal reforms of Governor-
Generals Cornwallis and Bentinck in India in 
the 19th century. These separated the executive 
and judicial functions of government and made 
government executive decisions contestable in  
civil courts.

But the example of the numerous liberal 
constitutions which Sir Ivor Jennings promulgated 
for the newly independent states of the British 

King John was a predatory monarch  
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Empire in Africa in the 1950s and 1960s, which  
were soon overthrown by the Big Men who 
inherited the new states, shows that constitutions 
are not enough to curb the predatory state. For as 
Anthony de Jasy has rightly quipped about chaining 
Leviathan, “With its key always within reach, a 
chastity belt will at best occasion delay before nature 
takes its course!”4

It is in this context that the American constitution 
is particularly important. As the late Oxford 
political scientist Samuel Finer emphasized in his 
magisterial three-volume History of Government, it 
was one of the two great revolutions which created 
the modern state. It introduced six inventions 
in the theory of government: “the notion of a 
Constitutional Assembly to frame a constitution; 
the written constitution; the Bill of Rights which 
this constitution embodies; the use of courts of 
law…to signal breaches of the constitution and 
exercise powers to obstruct or cancel them; the  
so-called Separation of Powers on different lines 
from the ‘mixed’ constitutions of the past; and 
finally, true Federalism.” 

Of these, the separation of powers was in a 
sense preeminent in maintaining liberty. As James 
Madison wrote in The Federalist No. 48: “The 
great security against a gradual concentration of 
the several powers in the same department consists 
in giving those in each department the necessary 
means and personal motives to resist encroachments 
of the others. Ambition must be made to counteract 
ambition. … It may be a reflection on human nature 
that such devices should be necessary to control 
the abuses of government. But what is government 
itself but the greatest of all reflections on human 
nature?”5 Finer sums up the legacy of the American 
Revolution: “It has shown how political power 
maybe bridled; and it has stood for two centuries  
as the ultimate exercise in law-boundedness. This  
is a formidable achievement.” 

II. Continental Public Law
The French Revolution is Finer’s second great 
revolution creating the lineaments of the modern 
State, for “it bequeathed to us the universalistic 
‘Rights of Man and the Citizen’ which is the charter 
of all would be nation-states…; the ideology, the 

new secular religion of nationalism; citizen armies 
and the levée en masse; and military interventions 
and the Palace/Forum type of polity—the regime 
of populist autocracy. Moreover, all four of these 
are still alive, working like a leaven throughout the 
globe. In that sense the revolution is a Permanent 
Revolution. Nothing was ever like it before and 
nothing foreseeable will turn this Revolution back.” 
It also enshrined the secular principles of the French 
Enlightenment by enforcing a separation between 
the Church and the State.

The French Revolution was also sparked by the 
fiscal crisis faced by the Crown.6 Under Napoleon,  
the new legal code became the basis of the 
Continental legal system, and this was adopted 
by many other countries, particularly in Latin  
America. But there are important differences 
between this public law tradition and the common 
law tradition, as de Jasay has emphasized.7 The 
latter is based on Mill’s famous principle of  
liberty: a person is free to do whatever is feasible 
for him to do, unless he has an obligation not 
to do it—as in a contract or promises made—
and if he does not harm others. The legal process 
involves a presumption that the accused is  
innocent unless found guilty by due process.

By contrast, in the Continental public law 
tradition, people are forbidden to undertake 
feasible actions unless they are expressly permitted 
by various “rights” granted under constitutional 
provisions. In fact, as de Jasay notes, these “bills 
of rights” are only coherent if they provide a  
suspension of a tacit presumption that everything 
not covered by them is forbidden by “legislative 
discretion if not by legislative fiat.”The common 
law tradition is a more easily verifiable basis for 
the liberty norm underlying classical liberalism, as 
it is easier to verify the prohibited actions of the 
common law than the permitted actions of the 
public law tradition. Even if the latter accepted 

In the continental public law tradition,  
people are forbidden to undertake feasible 
actions unless they are expressly permitted  
by various “rights.”
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Mill’s principle of liberty, it would have a problem, 
for it presumes that “unless it can be shown that 
the proposed action is harmless and breaches no 
obligation, it must not take its course.” Unlike the 
common law tradition where the prosecutor has to 
prove that the defendant has violated obligations or 
caused harm, in the public law tradition it is for the 
defendant to prove he has not violated any right or 
caused any possible harm. 

Also, as there is usually no clear boundary to the 
possible harms a particular action could cause, and 
no clear way to prove that some “right” has not been 
violated, the public law tradition based on bills of 
rights leaves the judicial process open to all kinds of 
opportunistic behaviour, where innumerable third 
parties can make claims (even spurious) of limitless 
harms and obligations being violated. But, despite 
these aberrations, the public law legal tradition, 
like the common law, does preserve the rule of law 
by making the sovereign and subject subject to the 
same laws, upheld by judges not beholden to the 

executive or the legislature.

III. Russia and China
By 2000 many had come to believe that Russia had 
established the rule of law—not least the lawyer 
for Bill Browder’s hedge fund, Sergei Magintsky, 
who discovered evidence of a $230 million tax 
scam by state officials. He refused to flee Russia, 
saying “the law will protect me. This isn’t 1937.” He 
was murdered by his captors, because, as Browder 
writes, “he didn’t realize that Russia had no rule of 
law, it had the rule of men.”8 These men were part 
of the kleptocracy created by Putin, meticulously 
analyzed in Karen Dawisha’s Putin’s Kleptocracy:  
Who Owns Russia? 

I first went to Russia in December 1994. I received 
a call in Los Angeles from Yegor Gaidar, who had 
just resigned from Boris Yeltsin’s government. He 
asked me to give a paper on the natural resource 
curse in latin America at a conference he was 

organizing. I told him I was an Indian, not used to 
a cold climate, and I had read my War and Peace. 
He assured me it was a very mild winter. I arrived  
in Moscow and nearly froze to death. 

But the conference with members of the Duma 
and the Russian elite was an eye-opener. Half 
way through, I shut my eyes and just listened to 
the translator. I was in the middle of a Chekhov 
or Turgenev play with the agonized 19th century 
literary and philosophical discussions between 
modernizers and traditionalists—the keepers of the 
Russian soul! On my subsequent visits to Russia 
I have felt that Russia has still not resolved this 
existential dilemma. 

In 1993 the pro-Yeltsin forces had ousted the 
nationalists and Stalinists who had united against 
Yeltsin’s attempt to make Russia a Western-
style free-market democracy. In Putin’s earlier  
incarnation in the presidency, it seemed that he 
had accepted this aim. But, by the time of my 
last visit to Russia in April 2012 soon after Putin’s 
accession to a third term as president, it was clear 
this was no longer true. With temperatures of –5 
degrees Celsius, there was no sign of spring. This  
continuing winter freeze reflected the mood of 
most of the participants at the annual international 
academic conference organized by the Higher 
School of Economics, which I had come to attend.

The dismal condition of Russian business was 
underlined in a remarkable paper by a brave lawyer, 
Vladimir Radchenko, the first deputy chairman 
of the Supreme Court (1989–2008). He claimed 
that the Soviet mode of justice still continued. 
There were 3 million small and medium scale 
business entrepreneurs (SMEs) in jail for economic 
crimes. He contrasted this with conditions during 
the 1920s New Economic Policy, when the share 
of SME output in GDP was about the same as 
today but when there were few listed economic 
crimes and the punishment for them was a fine, 
not imprisonment. By contrast, today ordinary 
profit-making has been criminalized. This lack of 
a rule of law has led Russian oligarchs to register 
their companies abroad, fight their legal battles 
in London, and move their assets and families to  
the West. 

Meanwhile, the Russian Orthodox Church has 

This lack of a rule of law has led  
Russian oligarchs to register their 

companies abroad.
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resumed its promotion of Caesaropapism (i.e., 
render unto Caesar not only what is Caesar’s but  
also what is God’s). This deviant Christian doctrine 
had prompted Vladimir, the ruler of the Kievian 
state (the precursor of the Russian empire), to  
choose the Greek over the Latin Church. This 
doctrine has underwritten the autocratic Russian 
state ever since. Not only did the Moscow 
patriarch urge his flock to vote for Putin, calling 
his rule a “miracle of God,” but he was caught in a  
photo-shopping scandal when he tried to doctor 
a published photograph showing him wearing 
a $30,000 Breuget watch, purportedly a gift  
from Putin.

What then of civil society and the middle class 
protests after the Duma elections which so rattled 
Putin? They are part of a 200-year tradition when 
Russia’s intellectuals and literary figures come out 
of their cafes and salons onto the streets to fight 
an oppressive state apparatus, and then at the 
first whiff of grapeshot rush back. The anti-Putin 
protests followed the same pattern. But why have 
they rattled the president?

In a recent biography, Masha Gessen delves 
into whatever is known about Putin’s past and 
his motives.9 She describes him growing up in  
a shabby flat, fierce and vengeful in street fights 
and dreaming of joining the KGB. After coming 
home ten years after his dream was fulfilled, he 
unexpectedly found himself the de facto rsar of 
Russia. He used the art of secrecy learnt from his 
time in the KGB to control personal information 
and to create his own myth. Putin, argues Gessen, 
wants to “turn the country into a supersize model 
of the KGB, where there can be no room for dissent 
or even independent actors.” 

In a remarkable article in The Moscow Times  
(4 April 2012), Yulia Lataniya, a radio talk show host, 
reported on Putin’s plan to create a 400,000-man 
personal National Guard, an institution adopted  
by dictators in the Middle East and South America, 
where lower class men’s best option was to join 
the presidential Praetorian Guard, unconnected 
to the army or the police. The Haitian president  
“Papa Doc” Duvalier’s infamous Tontons Macoutes 
are the most sinister example. 

Putin wants his Praetorian Guard because the 

silovoki, who were supposed to break up anti- 
government demonstrations in return for the 
freedom to extort, steal, and kill, turned out to be 
unreliable, only turning out on the street with pay 
rises. The FSB was more interested in its lucrative 
side businesses than the thankless task of dealing 
with street protests. The inefficient army, starved 
of resources because of Putin’s fear of a putsch, 
was incapable of guarding Putin from the mob. 
The Nashi youth groups from depressed towns 
around Moscow, bused in for pro-government 
demonstrations and to break up those against the 
government, turned out to be more interested in 
drinking and partying at the government’s expense. 
Hence, a National Guard of young men without 
any chance of a career in the stagnant economy 
was created. It will protect the ruling elite from 
the public anger for its siphoning of the country’s 
petro dollars abroad and curtailing freedom. These 

are the green men who are fighting Putin’s battle in  
the Ukraine. 

But like King John, Putin’s foreign adventures 
and the economic sanctions they have evoked have 
created a fiscal crisis for the state. The resulting 
economic hardships have reduced support for the 
nationalist card played by Putin, with a recent 
poll showing that compared with 50 percent last 
March only 19 percent now believe Ukraine should 
be part of Russia. If the 110 Kremlin connected 
oligarchs, who Dawisha claims own 35 percent 
of the country’s assets, decide to challenge Putin’s 
adventurism, could Russia at last see its own Magna 
Carta? Only time will tell.

The attempt by President Xi to establish the rule 
of law in China is, as Jonathan Fenby has rightly 
noted, “playing with words. As has been the case 
for more than 2500 years, the view from the top in 
China is that China needs rule by law—not rule of 
law. … Ever since the First Emperor more than two 
millennia ago with his doctrine of Legalism, the use 
of law to keep the people in line is seen as an essential 
plank of top-down rule.”10 China’s Communist 

China’s Communist party is not going to  
see itself challenged by any rule of law. 
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party is not going to see itself challenged by any 
rule of law. 

Here is how a leading Chinese law professor, 
He Jiahong at Renmin University in Beijing, 
understands the rule of law: “The party is a ruling 
party,” he says, noting that China’s constitution 
enshrines its “leading position.” “The constitution 
and all other laws represent the will of the party. 
But when the constitution and the laws are passed, 
people should abide by them, including the leaders. 
This is the rule of law.”11 

Nor can President Xi’s campaign against corrupt 
officials—“hitting tigers and flies”—be looked 
upon as upholding the rule of law. For as the 
Financial Times in an editorial rightly notes, there 
is a contradiction in this campaign. It can only 
“truly succeed if it is administered impartially by 
prosecutors and courts that are independent of the 
government.” This can only happen if “President Xi 
and his colleagues accept that an independent legal 
system must inevitably stand above the authority 
of the Communist Party itself.” Until then, “the 

notion of the rule of law will remain more slogan 
than reality.”12 

But, as part of the Basic Law governing Hong 
Kong, the Chinese government agreed to maintain 
the colonial rule of law, with the independence of 
the judiciary and its separation from the executive 
guaranteed by the appointment of foreign judges 
to its highest court of appeal. Despite the protests 
of the democracy advocates against the Chinese 
government’s refusal to implement a full-fledged 
democracy in Hong Kong, it has not to date—
despite the fears of lawyers—attempted to curb its 
rule of law. This is part of Hong Kong’s importance 
in providing the legal safeguards for commercial 
contracts, which have been an important source 
of the Chinese economic miracle. These legal 
safeguards also protect the financial assets of the 
“princelings” who increasingly own and control the 
Chinese economy. So, for the moment it is unlikely 

that the Chinese government will subvert Hong 
Kong’s rule of law, even as the mainland is ruled by 
a more draconian rule by law rather than the rule 
of law. 

IV. Muslim Societies
Kemal Ataturk established the first secular Muslim 
state with a rigid separation between church and 
state. Since then, despite many gyrations Turkey 
has been trying to create a liberal secular democracy 
based on the rule of law. Its aspiration of joining 
the European Union has been an important catalyst  
in reforming its legal and democratic institutions.  
But with the ascendancy of Recep Tayyip Erdogan’s 
neo-Islamic AK party, and the continuing 
impediments to Turkey’s accession to the EU, 
this century-long drive to create a Western liberal 
democracy is now faltering. As Sinan Ulgen has 
recently noted, “A counter-narrative is gaining 
ground, contending that the decision of past 
generations of ruling elites to anchor the country 
firmly in the west was mistaken. Not only will  
Turkey be shunned by Europe, according to 
this view—but, worse, westernisation has 
disconnected the country from its Islamic heritage 
and undermined its ability to achieve its manifest  
destiny of leading the Islamic civilization. This 
counter-narrative champions a return to past 
greatness by restoring Turkey’s religious identity.”13 
Which of these alternative paths is ultimately 
taken, given the growing Islamophobia in Europe 
and the shifting sands of Middle Eastern politics, 
will determine if Turkey succeeds in fulfilling the 
Kemalist dream of being a secular western type 
liberal democracy.

Finally, what of other Muslim societies, and 
the hope that the Arab Spring would herald the 
emergence of liberal democracies in the Middle 
East?14 Unfortunately, as Shadi Hamid15 has  
argued, democracy has turned out to be the enemy 
of liberty, as the devout who are the main soldiers  
of political Islam inevitably want to enforce sharia 
laws which are a gross infringement of personal 
liberties. As Hamid shows, for the parties of political 
Islam this remains their raison d’être. Democracy  
in the Muslim world is unlikely to be the midwife 
of an Islamic Enlightenment.

Democracy in the Muslim world  
is unlikely to be the midwife of  

an Islamic Enlightenment.
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However, there is a major difference in the 
jurisprudence that has evolved in the two branches 
of Islam, Sunni (particularly the Wahhabi version) 
and Shia, which offers the prospect of a Scottish 
route to a Muslim Enlightenment. In the earlier 
years of the Arab conquests, when the sharia was 
being developed, the process of interpretation 
and exercise of independent judgment known as 
itjihad allowed some doctrinal flexibility.16 This 
period, particularly under the Abbasids, saw the 
flowering of Islamic civilization, which came to be 
the intermediary between the ideas and techniques 
of the older civilizations of Greece, China, and 
India. But sometime during the ninth to eleventh 
centuries, as part of the Abbasid compromise, the 
majority Sunnis (unlike the Shia) came to accept 
the ulema (clerics) as the true heirs of the prophet 
by expounding the sacred law and the “gate of 
itjihad” was closed. 

This closing of the Sunni Muslim mind curbed 
curiosity and innovation—particularly in the 
education system, which from then on emphasized 
rote learning and memorizing instead of problem 
solving. The madrassas sponsored and financed by 
Wahhabi Saudi money in the Balkans and south, 
central, and south-east Asia continue to preach 
the extreme interpretation of monotheism of 
Wahhabism, which anathematizes other beliefs—in 
particular the “idolatrous” practices of Christians, 
Shias, and Hindus—as infidels or apostates and 
preaches hatred to young minds, who learn little 
if anything about the modern world. Wahhabi 
Sunnism is thus contributing to the continued 
“closing of the Muslim mind” that has been the 
major reason for the decaying of the glorious 
Islamic civilization built under the earliest caliphs 
of the Abbasid dynasty. 

By contrast, after their break with the Sunnis 
after the battle of Karbala, the Shia ulema have 
played a very different role from their Sunni rivals.17 
The major difference is that, unlike the Sunnis, the 
Shia community relies on its clerics not only to 
interpret religion but “to make new rulings which 
expand on religious law, first codified in the eighth 
century.”18 They are educated at seminaries, mainly 
in Najaf in Iraq and Qom in Iran, studying through 
tutorials and lectures under a senior ulema law, 

jurisprudence, theology, philosophy, logic, rhetoric, 
and sometimes literature. on graduating they 
“become a full member of the ulema, someone who 
can practice itjihad (independent reasoning to give 
a new ruling)—a mutjahid—collect religious taxes 
and serve as the guardian of the flock.” The senior 
cleric’s stature is determined by the religious taxes 
and donations that believers give him for charitable 
purposes and to help educate seminary students.  
The bigger a senior cleric’s purse, the wider a 
patronage network he can build in the clerical ranks 
below him. “Because the Shia hierarchy depends 
not only on knowledge but on money, its desire to 

maintain strong ties to the bazaars has always been 
among its major priorities.”19

The Shias have also developed a different political 
doctrine since the Safavid dynasty established itself 
as a Shia monarchy in Iran. With the occulation of 
the Twelfth Imam in 939, Shia theologians argued 
that there could be no true Islamic rule until his 
return and that their task was to keep faith until  
then. Though not recognizing Sunni rule, they 
would not directly challenge it and would wait 
for the final reckoning with Sunnism at the end of 
time. But with the establishment of the Safavid’s 
Shia dynasty in Iran, Nasr explains, “the Shia 
ulema, many of whom had become part of the 
Safavid aristocracy as landowners and courtiers, 
crafted a new theory of government. … Shia ulema 
would not recognize the Safavid monarchy as truly 
legitimate but would bless it as the most desirable 
form of government during the period of waiting.” 

This “Safavid contract” survived for 500 years 
until the Iranian revolution of 1979. Khomeni  
erased this Shia distinction between church 
and state, with his theory of velayat e faqih  
(“guardianship of the jurist”) and created a populist 
theocracy in Iran. But other Shia ulema did not 
accept Khomeni’s doctrine, most importantly 
Grand Ayatollah al-Khoi, the mentor of Ayatollah 
Sistani in Iraq. Khomeni’s notion of velayat e faqih 
was a neo-Platonic notion of a specially educated 

This closing of the Sunni Muslim mind  
curbed curiosity and innovation.
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“guardian” class led by the “philosopher-king” armed 
with knowledge of a transcendent truth to produce 
and maintain a perfect government that would 
safeguard all national and spiritual interests. He 
created an intolerant theocracy limiting individual 
and minority rights using a narrow interpretation of 
the law to “erase all Western influences on society 
and culture.”20 

Nasr argues that Khomeni and his deviant 
theory have now lost influence even in Iran, where 
the traditional view of a less politicized faith, 
as represented by the Iraqi Ayatollah Khoi and 
his disciple Sistani, are gaining influence. “This 
yearning for an older and less politicized faith also 
helps to explain why the modest, deeply learned, and  
plain-living Sistani has so quickly become popular 
in Iran.” It is this victory of the old quietist 
Shia Islam—with its opening to alternative 
interpretations through itjihad and its implicit 
acceptance of the separation of church and  
state—over Khomeni’s politicized Shia Islam that 
offers the best hope of a Muslim Enlightenment. 
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