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•	 	Investor-State Dispute Settlement (ISDS) is a 
legal provision in international agreements that 
enables foreign investors to take host states to 
an arbitral tribunal for alleged treaty breaches.

•	 	The goal of investor-state arbitration is to provide a 
de-politicised, unbiased and law-based adjudication 
forum to guarantee the investor’s rights against 
unlawful overseas government actions.

•	 	First and foremost, the case for investor-state 
arbitration lies in the strengthening of the rule of 
law — the quintessential feature of free markets 
and individual liberty, and indeed a cornerstone to 
human prosperity since Magna Carta.

•	 	The	first	ISDS	agreement	was	signed	in	1959	between	
Germany and Pakistan. Since then, investment-
protected international treaties have been gaining 
pace worldwide, from less than 500 agreements in 
1990 to 2184 in 2000 to 3509 at the start of 2016.

•	 	Likewise,	as	globalised	capital	flows	and	international	
investment agreements proliferate, ISDS cases have 
accelerated since the turn of the millennium. From 
close to 100 proceedings initiated before 2003, the 
total amount of known ISDS cases are currently at 
608.

•	 	Although most ISDS claims are brought against non-
developed governments, the share of developed 
states responding in investor-state arbitrations is 

lately on the rise, currently accounting for almost a 
third of all cases.

•	 	Of the total 362 currently concluded ISDS cases, 
only 30% of rulings have been in favour of foreign 
investors, with the great majority ruled either in 
favour of the state or consensual settlement among 
the disputing parties.

•	 	Australia has agreed to ISDS protection in 21 
bilateral investment treaties and seven free trade 
agreements. However, support for ISDS provisions 
in Australia has swung from full engagement in 
the 1990s to outright rejection during the Gillard 
administration, to the current ‘case-by-case basis’ 
approach. 

•	 	In	 the	 past	 30	 years	 since	 Australia’s	 first	 ISDS-
protected treaty, the world has become a safer 
place for Australian investors, with investor-state 
arbitration acting as a powerful and effective Sword 
of Damocles against unlawful foreign government 
acts — and in three occasions indeed providing 
a neutral and de-politicised forum to assert a just 
treatment to Australian interests overseas.

•	 	Domestically, ISDS brings little disruption, given 
the high standards of Australia’s rule of law culture: 
for	 example,	 the	 first	 and	 only	 ISDS	 case	 against	
the Australian government (on tobacco packaging 
legislation) has been recently dismissed.

Executive Summary
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•	 	Investor-state arbitration has been in the spotlight 
in Australia due to the current parliamentary 
discussions	on	ratifying	the	Trans-Pacific	Partnership,	
with detractors questioning the introduction of ISDS 
provisions in the agreement.

•	 	This report recommends that Australia should fully 
embrace investor-state arbitration, including in 
the TPP agreement — given its transparent, well-
delimited and legitimate use of ISDS provisions.

•	 	Moreover, responding to valid concerns, Australia 
should maintain its international efforts to implement 
an ISDS appellate mechanism, and whenever 
possible, to work with its trading partners to ensure 
that previous ISDS commitments are updated and 
fit	 for	 purpose,	 given	 the	 latest	 advancements	 in	 
the	field.	

•	 	As part of an evidence-based and informed debate, 
this report debunks the seven major myths about 
investor-state arbitration:

Myth 1. ISDS breaches sovereign 
immunity

 Investor-state arbitration is a conscious 
act of sovereignty, and there is nothing in 
its arrangements that cannot be separately 
found in other legitimate legal instruments 
and procedures.

 Myth 2. ISDS tribunals can overturn 
national legislation

 ISDS tribunals do not have the authority to 
reverse national legislation or regulations. 
If anything, investor-state arbitration 
constitutes an extra layer curbing 
government’s ability to misregulate.

 Myth 3. ISDS provisions give special 
rights to foreign investors 

 ISDS simply provides the necessary means 
to enforce international treaty-based 
agreements in accordance to the rule of law. 

Further, there is nothing in ISDS material 
protections that is not covered — or should 
not be covered — by any nation that respects 
the rule of law.

 Myth 4. ISDS provisions should not be 
part of international treaties among 
developed nations 

 ISDS provisions should be included in 
international treaties among developed 
nations, since a patchwork collection of ISDS-
protected agreements is counterproductive 
and undermined by treaty shopping conduct.

 Myth 5. ISDS is redundant in 
international affairs

 ISDS is an effective and unique tool to 
overcome political risks. For example, 
political risk insurance and private contracts 
with host governments cannot fully substitute 
the	benefits	of	investor-state	arbitration.

 Myth 6. There is no economic case for 
ISDS

 The porous global rule of law constitutes a 
strong economic case for ISDS provisions to 
provide a safer environment for international 
investments.

�Myth�7.�ISDS�benefits�only�big�
multinationals

 ISDS	 benefits	 business	 of	 all	 shapes	 and	
sizes, with a greater part of claims initiated 
by either individual investors or small and 
medium enterprises.

•	 	The takeaway message is that there is nothing  
to fear from investor-state arbitration and much to 
welcome it.
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With vast natural resources and a highly skilled 
population,	 Australia	 is	 well	 placed	 to	 benefit	 from	
global	trade	and	investment	flows.1 Traditionally, foreign 
investments	 have	 filled	 the	 shortfall	 in	 our	 national	
savings,	 helping	 to	 finance	 current	 consumption	
levels and sustaining higher economic growth rates.2 
According to a recent study, for every 10% increase in 
foreign investments, Australia’s annual production and 
wages increase respectively by 1.2% and 1.1% in real 
terms over a 10-year period.3 Australia is an attractive 
destination with a long track record of international 
capital	 inflows,	 and	 latest	 data	 shows	 the	 total	 stock	
value of foreign investment in the country amounts to 
$2.8 trillion.4

Conversely,	 Australian	 businesses	 have	 also	 benefited	
from investing overseas, with the total value of outward 
investment more than $1.9 trillion at the end of 2014.5 
All	these	figures	reinforce	the	traditional	gains	from	trade	
and the importance of cross-border capital movements 
to Australia’s national interest. Nonetheless, history 
has shown time and again that support for foreign 
investments in Australia has been shaky.6 

A recent development in the global battle between 
free trade supporters and national protectionists — 
echoed in Australia — is the rise of Investor-State 
Dispute Settlement (ISDS) provisions in international 
agreements that allow foreign investors to take a host 
government to a neutral, third-party arbitral tribunal in 
the event their rights are infringed.

Introduction

Prior to the introduction of ISDS, there were limited 
options for investors seeking recompense from unlawful 
acts of foreign governments. Some sought reparation in 
the host state’s domestic courts, which at times proved 
to be a daunting enterprise due to corruption, partiality 
and idiosyncrasies of different national justice systems. 
Alternatively, others relied on their own national 
government’s sponsorship to recover losses at the risk 
of	 an	 escalation	 to	 state-to-state	 conflict.	 Indeed,	 the	
latter practice occasionally led to the ill-reputed ‘gunboat 
diplomacy’, where powerful states would threaten to  
(or actually) militarily intervene in other sovereign 
nations in order to secure private commercial interests. 
For instance, from independence until World War II, 
the United States performed 88 military interventions 
in foreign countries to protect the interest of American 
private investors.7

Nonetheless, the truth is that before ISDS arrangements, 
the ability of private investors to effectively recover 
reparation from rogue foreign governments was meagre 
— by the United Nations’ accounting, there were 875 
illegitimate government appropriations of foreign 
investors’ property spread over 62 different countries 
in the years following the end of World War II.8 This 
insecure global scenario unnecessarily increased the 
sovereign risks associated with international ventures, 
penalising both importers and exporters of capital.

In the midst of such a lawless international environment, 
the international legal option of accessing arbitral 
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tribunals to settle disputes between private investors 
and foreign governments presented an effective  
alternative as a neutral forum for a fair and de-
politicised	 hearing.	 The	 first	 international	 agreement	
containing ISDS obligations was set out in the 1959 
Bilateral Investment Treaty (BIT) between Germany 
and Pakistan.9 Since then, the number of investment-
protected international agreements have been gaining 
pace worldwide, from less than 500 agreements in  
1990 to 2184 in 2000 to 3509 at the start of 2016 
(Figure 1).10 

As ISDS became more and more pervasive in global 
affairs, there has been considerable clamour against 
investor-state arbitration. The democratic credentials of 
ISDS provisions have been questioned by critics, with 
claims that such a legal option constitutes an attack on 
sovereignty, undermining the national ability to conduct 
public policy as well as providing special rights to foreign 
investors.12

In Australia, the wave of criticism is identical: ISDS was 
once rejected by the Productivity Commission, providing 
ammunition for the Gillard government to temporarily 
cull it from international treaty negotiations.13  

At the moment, investor-state arbitration is at the 
core	of	parliamentary	discussions	over	the	ratifications	
of	 the	 Trans-Pacific	 Partnership,	 with	 the	 Australian	
Greens calling it a “Trojan Horse in our secretive trade 
agreements”.14

ISDS provisions come in all shapes and sizes, varying 
in a wide range of topics such as: consent form (e.g. 
implicit or explicit); preferred ISDS forum facility; time 
limitations	on	notification	and	cooling-off	periods;	and	
scope restrictions — for instance exempting certain 
regulatory areas or even particular industries from 
arbitral disputes.15 In other words, one should think of 
ISDS as an ever-evolving class of legal instrument, with 
no	‘one	size	fits	all’	arrangement.

This report examines the growth of investor-state 
arbitration provisions and cases worldwide and 
explores whether this legal institution suits our national 
interests: Should Australia embrace ISDS provisions in 
international agreements? Are propagated criticisms of 
investor-state arbitration myths or realities? What can 
be done to mitigate associated valid concerns?

Figure 1:  Investment-Protected International Agreements

Source: UNCTAD; Author’s calculations.11
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Box 1: A Typical ISDS Proceeding

The life of an ISDS proceeding starts with an alleged misconduct by a government violating international 
investment treaty obligations, with most ISDS claims concerning administrative government acts with respect 
to land zoning, breaches of contract and cancellation of licenses and permits.16 In any case, it is up to the 
foreign investor to properly notify the government authorities and, when required, wait for the cooling-off 
period before starting the arbitral proceeding in an authorised ISDS forum facility.

Once the arbitral proceeding is initiated, the disputing parties need to agree on the ad hoc (i.e. appointed) 
arbitral tribunal selection. Usually, the investor claimant and the state respondent have the right to appoint one 
arbitrator each, with a third umpire either nominated by the arbitral facility or by mutual agreement among the 
disputing parties. As a general rule, appointed arbitrators must be qualified experts on the matters involved in 
the case, as well as being expected to adjudicate with impartiality and fairness.

Proceedings must follow the rules of the arbitral forum facility under which the ISDS claim is analysed. A great 
majority of ISDS cases are overseen either by the World Bank’s ICSID forum17 (64% of all ISDS cases) or by 
United Nations’ UNCITRAL18 rules (29%) — Figure 2. Nonetheless, despite a few procedural differences, all 
arbitral tribunals aim to provide an independent, depoliticised and effective dispute-settlement forum.19

On average, ISDS cases last approximately 3.5 years, with 29% of cases resolved by mutual settlement of the 
disputing parties — Figure 3.20 

Source: UNCTAD ISDS Database, accounting for 608 ISDS claims from 1987 to 2014, of which 362 cases were concluded 
either in favour of the state or investor, or via settlement among disputing parties; Author’s calculations.21

Figure 2: Preferred ISDS Arbitration Forums Figure 3: Concluded ISDS Proceeding Outcomes
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investors and host governments started to increase 
(Figure 4). According to the United Nations Conference 
on Trade and Development (UNCTAD), there were just 
under 100 ISDS cases initiated between 1987 (the 
beginning of the data series) and 2002; but with an 
average of 43 new cases per year since 2003, the total 
amount of known ISDS cases is currently at 608 initiated 
disputes.24

The Global Rise of ISDS Cases

The	number	of	ISDS	cases	filed	for	arbitration	between	
a private investor and a sovereign state has accelerated 
since the turn of the millennium as globalised capital 
flows	 and	 new	 international	 investment	 agreements	
proliferate.22 The end of the Cold War and advancements 
in information technology birthed numerous possibilities 
for foreign investment in new markets throughout 
the globe23 — and with the increase in foreign direct 
investment, international disputes between foreign 

Figure 4: Globalisation and ISDS Cases

Source: UNCTAD; Author’s calculations.25
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Figure 5 depicts the annual rise of known ISDS cases 
filed	 since	 1987,	 indicating	 the	 development	 status	
of both investor claimants and state respondents. 
Roughly half of all ISDS cases relate to investors from 
developed home states bringing non-developed states 
to arbitration. Nonetheless, more and more developed 
states	are	figuring	among	respondents	of	 ISDS	cases,	
largely as a result of claims by other developed home 
state investors comprising a quarter of all cases. 

The composition of parties involved in ISDS cases has 
started to shift in recent years, mimicking the rise 
of emerging markets as both capital importers and 
exporters. Since 2003, the number of investor claimants 
from	non-developed	home	states	have	been	on	a	firm	
rise — with its share growing from 7% of ISDS cases 
until	2002	to	27%	during	the	last	five	years.26

Despite more than 100 nations being involved in ISDS 
proceedings, there is still a sizable concentration 
among a few countries when analysing the nationality 
of investor claimants and state respondents (Table 1). 
As expected, countries with a long history of high FDI 
outflows	are	more	likely	to	have	their	national	investors	
under arbitral disputes against foreign governments. The 
United States leads the home state investors ranking 
with 134 ISDS cases, or 22% of the total; followed by 
the Netherlands (70 ISDS cases), United Kingdom (49) 
and Germany (42).28 These four countries alone account 
for half of all home state claimants in ISDS cases.

Table 1: Most Frequent Respondents and 
Claimants in ISDS Cases (number of cases within 
brackets)

State Respondents Home State Claimants

1 Argentina (56) United States (134)

2 Venezuela (36) Netherlands (70)

3 Czech Republic (29) United Kingdom (49)

4 Egypt (24) Germany (42)

5 Canada (23) Canada (35)

6 Ecuador (21) France (35)

7 Mexico (21) Spain (28)

8 India (16) Italy (27)

9 Ukraine (16) Switzerland (19)

10 Poland (15) Luxemburg (19)

11 United States (15) Turkey (18)

12 Kazakhstan (14) Belgium (14)

13 Spain (14) Austria (13)

14 Hungary (13) Cyprus (13)

15 Slovakia (12) Russia (12)
 
Source: UNCTAD; Author’s calculations.29  
NB. Cases started by investors from more than one country are 
counted for each country.

Figure 5: Annual Rise of ISDS Arbitral Proceeding Claims

Source: UNCTAD; Author’s calculations.27

NB. Development status according to the UN World Economic Situation and Prospects	(2016)	classification.	Investor’s	
classification	is	based	on	the	respective	home	state’s	development	status.

The Development Status of Disputing Parties
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Although most top 15 investor claimants are originally 
from high-income developed countries, the growing 
presence of emerging economies is notable. In particular, 
ISDS claimants from Turkey (18 cases), Russia (12), 
Chile (6) and China (4) have been rising.30

When it comes to state respondents, national 
governments under a weak rule of law environment tend 
to prominently feature in ISDS cases. Indeed, Abbott et 
al. (2014) shows that countries with low-quality legal 
frameworks	are	more	likely	to	figure	as	state	respondents	
in ISDS disputes.31 As representative cases, Argentina 
and Venezuela are by far the most targeted countries, 
having responded to 56 and 36 ISDS cases, respectively. 
After more than a decade of rogue and populist national 
leaderships, these two Latin American countries have 
become the public face of ISDS respondents.

However, as noted above, developed nations are 
increasingly facing ISDS claims. Most notably, Canada 
(23 ISDS cases), United States (15) and Spain (14) 
appear in the top 15 most frequent respondents.32 
Despite these countries’ sound legal system and strong 
rule of law culture, a sizeable incoming FDI stock and a 
copious number of international investment agreements 
are proof no nation is immune to legitimate investor-
state disputes. And indeed, nor are they immune 
to international investment breaches by national 
governments: although the US government has never 
lost an ISDS case, it has settled in three proceedings;33 
Canada has had three adverse rulings and has settled in 
four other cases;34 and Spain has lost one proceeding, 
with	all	other	ISDS	cases	still	awaiting	a	final	ruling.35

Figure 6: ISDS Cases by Sector (2003—2013)

Source: European Centre for International Political Economy37

When measuring ISDS cases by sector, evidence shows 
that industries characterised by high levels of state 
intervention — and therefore more prone to government 
misconduct — have a greater representation in arbitral 
disputes. In a study conducted by the European Centre 
for International Political Economy,36 researchers found 
that the mining and hydrocarbon industries are the 
leading	 sector	 in	 the	 469	 ISDS	 claims	 filed	 between	
2003 and 2013, comprising 22% of disputes; followed 
by electricity generation and distribution, which 
accounted for 18% of the total (Figure 6). Both sectors 
feature conspicuous state involvement, either through 
heavy regulation and/or joint-ventures with state 
companies. Other sectors with relevant representation 
in ISDS disputes — and at times also facing strong state 
intervention — are manufacturing (15% of the ISDS 
claims in the study period), construction (12%), and 
finance and insurance (8%).

The same study also analysed the subset of intra-EU 
ISDS cases — claims where both investor claimant and 
state respondent are from the European Union. In total, 
there were 71 intra-EU ISDS disputes between 2003 and 
2013. This subsample is a good proxy for determining 
whether disputes involving only developed home 
and respondent states deviate from the overall ISDS 
sectorial pattern. Results indicate that apart from a 
reduced proportion of disputes involving the mining and 
hydrocarbon sector (just 6% of all ISDS claims) — in this 
case mostly due to the small size of the sector in the EU 
— the sectorial distribution of ISDS disputes is not much 
different from the overall population of ISDS cases. 
Electricity generation and distribution still features a 
prominent involvement in intra-EU cases, accounting for 
30% of the sample; followed by manufacturing (17%), 
finance and insurance (12%) and construction (9%). 
That is, regardless of the development status of the 
investor’s home state and host governments, evidence 
confirms	that	ISDS	cases	tend	to	consist	of	sectors	with	
high state involvement. 

A Sectorial Analysis of ISDS Cases
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According to the UNCTAD database, there are 362 
known concluded ISDS arbitration cases in the past 30 
years that were either ruled in favour of the investor 
(110 cases) or the state (147 cases), or a settlement 
was reached between disputing parties under the 
auspices of the ISDS tribunal (105 cases).38 These 
concluded cases show a balanced historical score for 
both claimants and respondents, and a great deal of 
consensus building among disputing parties through 
homologated settlements. 

However, results are somewhat different when taking 
into account the rule of law environment where foreign 
investments were made. In Figure 7, ISDS arbitration 
outcomes are displayed according to the development 
status of state respondents, which could be interpreted 
as a proxy for the degree of law-abiding governments 
and a reliable domestic justice system (that assist as 
a further restraint against unlawful government acts). 

In summary, ISDS rulings when the respondent is a 
developed state are much less likely to be proved guilty: 
of 90 concluded ISDS cases, 57% were in favour of the 
developed state, 20% in favour of the investor, and 
the remaining 23% were settled between the disputing 
parties.39 In the developed world, the biggest losers in 
ISDS proceedings are Canada and Czech Republic, with 
three adverse rulings each.40

When ISDS cases against non-developed state 
respondents are measured, investor claimants are as 
likely to win the case as state respondents. Of a total 
of 272 concluded cases, 35% were in favour of the non-
developed state, 34% in favour of the investor, and 31% 
settled via mutual agreement.41 As the worst offender 
of international investment agreements, Argentina has 
already lost 13 ISDS proceedings, followed by Mexico 
(9 unfavourable rulings), Kyrgyzstan (6), Venezuela (6) 
and Russia (6).42

Figure 7: ISDS Arbitration Outcome by development status of state respondents

Source: UNCTAD; Author’s calculations.43 

NB. ISDS arbitration outcomes do not account for discontinued cases or treaty breaches with no monetary compensation awarded. 

ISDS Winning Odds
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With roughly 15 standardised articles, all these Australian 
BITs display very similar phrasing — if not the same in 
most cases — essentially prescribing: “Each party shall 
ensure fair and equitable treatment in its own territory 
to [the respective foreign national’s] investments 
and associated activities”; “…no less favourable than 
accorded to investments and associated activities of 
investors of any other third country [i.e. Most Favoured 
Nation provision]”; and “Neither Contracting Party shall 
nationalise, expropriate or subject to measures having 
effect equivalent to nationalisation or expropriation the 
investments of investors of the other Contracting Party 
unless the following conditions are complied with: (a) the 
expropriation is for a public purpose related to the internal 
needs of that Contracting Party and under due process 
of law; (b) the expropriation is non-discriminatory; and 
(c) the expropriation is accompanied by the payment 
of prompt, adequate and effective compensation”.47 
Most importantly, all these BITs provide the option for 
the settlement of international disputes in investor-state 
arbitration tribunals, commonly with the World Bank’s 
International Centre for the Settlement of Investment 
Disputes	(ICSID)	being	the	first	arbitral	forum	of	choice.

ISDS in Australia’s Politics and International Agreements

The Hawke and Keating governments seized the 
opportunity to embrace investor-state arbitration, 
recognising	 the	 benefits	 of	 expanding	 the	 rule	 of	 law	
globally and of being an active player in the process. 
The	 first	 ISDS-protected	 agreement	 was	 signed	 with	
China in 1988,44 marking the beginning of a golden era 
for investor-state arbitration support both here and 
overseas. Under Hawke and Keating, Australia signed 
further bilateral investment treaties with Papua New 
Guinea (1990), Vietnam (1991), Poland (1991), Hungary 
(1991), Indonesia (1992), Romania (1993), Hong Kong 
(1993), Czech Republic (1993), Laos (1994), Philippines 
(1995), Argentina (1995), and Peru (1995).45

In line with the international practice of the time, the 
first	 wave	 of	 Australia’s	 ISDS-protected	 international	
agreements for ‘the reciprocal promotion and protection 
of investments’— as these agreements were named46 — 
was marked by the use of very vague language, with 
few	qualifications	and	a	lack	of	precise	definition	on	key	
terms. Much of the agreements’ crude wording was due 
to	 a	 still	 fledging	BIT	global	 environment,	with	only	 a	
handful of ISDS disputes to guide international treaty’s 
lawmaking.

The history of investor-state arbitration in Australia’s politics and international agreements has been a swinging 
pendulum	between	complete	embrace	and	outright	rejection.	Currently,	Australia’s	official	policy	on	the	ISDS	
provisions runs on a case-by-case basis, zig-zagging between the need to spur the rule of law in the international 
arena and fears about the impact of ISDS rulings on national sovereignty. In total, Australia has ISDS provisions 
in 21 bilateral investment treaties and seven free trade agreements (Table 2).

The Hawke and Keating Governments
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Table 2: Australia’s ISDS-Protected Agreements

Bilateral Investment Treaties 

Signed In Entry into Force BIT with

1988	(July) 1988	(July) China

1990 (September) 1991 (October) Papua New Guinea

1991 (March) 1991 (September) Vietnam

1991 (May) 1992 (March) Poland

1991 (August) 1992 (May) Hungary

1992 (November) 1993	(July) Indonesia

1993	(June) 1994 (April) Romania

1993 (September) 1993 (October) Hong Kong

1993 (September) 1994	(June) Czech Republic

1994 (April) 1995 (April) Laos

1995	(January) 1995 (December) Philippines

1995 (August) 1997	(January) Argentina

1995 (December) 1997 (February) Peru

1998 (February) 1998 (October) Pakistan

1998 (November) 2002 (May) Lithuania

1999 (February) 2000 (May) India

2001 (May) 2002 (September) Egypt

2001 (September) 2002 (December) Uruguay

2002 (November) 2007 (March) Sri Lanka

2005	(June) 2009	(June) Turkey

2005 (August) 2007	(July) Mexico

Free Trade Agreements 

Signed In Entry into Force FTA with

2003 (February) 2003	(July) Singapore

2004	(July) 2005	(January) Thailand

2008	(July) 2009 (March) Chile

2014 (April) 2014 (December) Korea

2014 (August) 2015 (October) ASEAN and New Zealand

2015	(July) 2015 (December) China

2016 (February) --- Trans-Pacific Partnership

Source: Australia’s Department of Foreign Affairs48

NB. ASEAN members are Indonesia, Malaysia, Philippines, Singapore, Thailand, Brunei, Vietnam, Laos, Myanmar and 
Cambodia;	TPP	members	are	Australia,	Brunei,	Canada,	Chile,	Japan,	Malaysia,	Mexico,	Peru,	New	Zealand,	Singapore,	the	
United States and Vietnam.
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The change of government in early 1996 did not result in 
a rupture of Australia’s previous BIT model — including 
the same vague wording and format of investment-
protected agreements — with continued promotion 
of Australia’s new bilateral treaties. Under Howard’s 
tenure, the Australian government signed further 
bilateral agreements with Pakistan (1988), Lithuania 
(1998), India (1999), Egypt (2001), Uruguay (2001), 
Sri Lanka (2002), Turkey (2005), and Mexico (2005).49 

However, as global multilateral trade talks began to show 
faltering signs in the 2000s — of which the still lingering 
Doha Development Round is a prime example — the 
attractiveness of more extensive and viable regional 
and bilateral trade agreements became clear. Under 
this refreshed trade talk environment, a new breed of 
broader and more detailed-oriented ISDS agreements 
began to emerge in Australia’s foreign affairs.

During the Howard administration, Australia signed free 
trade agreements with Singapore (2003) and Thailand 
(2004) containing ISDS-protected investment chapters 
with	 new	 features	 that	 better	 qualified	 the	 right	 of	
foreign investors to seek reparation in international 
arbitral tribunals. For instance, by explicitly exempting 
government grants, subsidies and procurement matters 
from investor-state arbitral disputes, Australia formally 
recognised limits to the national treatment given to 
foreign investors. 

In particular, the Singapore-Australia Free Trade 
Agreement (SAFTA) went even further, specifying the 
legitimate use of ISDS provisions. For example, for 
the	 first	 time	 in	 Australia’s	 investment	 agreements,	
foreign investors would face a statute of limitation (i.e. 
investors would have a three-year maximum period 
after a treaty obligation breach to seek reparation in 
arbitral proceedings).50 In addition, concepts such as 
‘fair and equitable treatment’ and ‘full protection and 
security’ were properly narrowed under the customary 
international law minimum standard of treatment:

“Article 4: Minimum Standard of Treatment

1. Each Party shall accord to investments 
of investors of the other Party treatment in 
accordance with the customary international 
law minimum standard of treatment of 
aliens, including fair and equitable treatment 
and full protection and security.

2. For greater certainty, the concepts of “fair 
and equitable treatment” and “full protection 
and security” do not require treatment in 
addition to or beyond that which is required 
by the customary international law minimum 
standard of treatment of aliens referred to 
in paragraph 1 and do not create additional 
substantive rights. The obligation in 
paragraph 1 to provide:

 (a) “fair and equitable treatment” includes 
the obligation not to deny justice in 

criminal, civil or administrative adjudicatory 
proceedings in accordance with the principle 
of due process embodied in the principal 
legal systems of the world; and

(b) “full protection and security” requires 
each Party to provide the level of police 
protection required under customary 
international law.” 51

Furthermore, SAFTA features important exemptions to 
ISDS protection, such as: restrictions to safeguard the 
country’s balance of payments (“In the event of serious 
balance of payments and external financial difficulties or 
threat thereof, a Party may adopt or maintain restrictions 
on payments or transfers related to investments”);52 
exceptions for legitimate national security reasons and 
public order, and for other general purposes such as 
protecting “human, animal or plant life or health”.53

It seemed SAFTA — and to a certain extent the Australia-
Thailand FTA — represented a renewed and enlightened 
commitment from Canberra to adopt and modernise 
the use of investor-state arbitration in Australia’s 
investment agreements. Nonetheless, a last-minute 
political decision to drop ISDS provisions from the 
Australia-United States Free Trade Agreement (AUSFTA) 
in	2004	represented	the	first	major	setback	in	Australia’s	
ISDS history.54 The Australian government line was that 
“Reflecting the fact that both countries have robust, 
developed legal systems for resolving disputes between 
foreign investors and government, the Agreement does 
not include any provisions for investor-state dispute 
settlement”.55 Yet, the truth appears to be otherwise.

For a start, the assumption that ISDS provisions should 
not be part of international agreements between 
developed nations is still open to debate.56 Moreover, 
even if the Howard government’s statement regarding the 
lack of necessity for ISDS provisions between developed 
nations were genuine, it still begs the question of why 
the same provisions were fully endorsed a year before 
in the Australia’s free trade agreement with Singapore 
— a high-income nation with a respectable record on 
the rule of law that ranks in the top positions of the 
Economic Freedom Index (ahead of Australia and the 
US),57 as well as sits in the highest ranks of the World 
Economic	Forum’s	Index	on	Efficiency	of	legal	framework	
in Challenging Regulations and Settling Disputes.58

In reality, the truth resides in Australia’s domestic 
politics itself: the Howard government decided to 
withdraw the ISDS provisions from AUSFTA fearing 
the	agreement	would	not	be	 ratified	 in	parliament.	As	
Tienhaara and Ranald (2011) point out, the Australian 
Labor Party (ALP), the Greens and the Democrats all 
strongly opposed ISDS provisions in the agreement 
and “because these parties held a majority of Senate 
seats, they had the option of blocking the implementing 
legislation for the AUSFTA”.59 

The Howard Government
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The rise of the ALP to federal government at the end 
of 2007 truly depicts the swinging pendulum of the 
ISDS debate in national politics, moving from initial 
support to outright rejection. The 2008 Australia-Chile 
Free	Trade	Agreement	signed	during	Kevin	Rudd’s	first	
term represents the most advanced ISDS-protected 
agreement in Australia’s history up to that point. Not 
only did the document maintain the improvements 
present in SAFTA, but it also included a list of new 
features in accordance with the most recent state-of-
the-art investment agreements worldwide, such as:

-  Amicus Curiae: the ability of interested parties (e.g. 
NGOs, informed citizens, investor’s home state 
government) to provide written submissions to the 
arbitral tribunal;60

-  Full transparency of arbitral proceedings: endorsing 
the global push to end the secrecy of ISDS 
proceedings, without compromising sensitive 
confidential	information	from	the	disputing	parties;61

-  Consolidation of ISDS claims: the ability to 
amalgamate two or more ISDS claims that share in 
common a question of law or fact and arise out of the 
same events or circumstances;62

-  No U-turn clause: in order to submit an ISDS claim, 
the claimant must waive its right to initiate or 
continue parallel claims in any other forum, including 
domestic courts;63

-  Summary decision on frivolous claims: the arbitral 
tribunal shall decide to end the dispute “on an 
expedite basis” when there is a valid objection to the 
forum’s competence or jurisdiction;64

-  Financial compensation nature of awards: express 
mention that the arbitral tribunal may only award 
non-punitive, monetary damages and/or restitution 
of property, i.e. no jurisdiction over sovereign 
legislation per se;65

-  Interim review of awards: the ability of the disputing 
parties to request revision or annulment of the award 
before	it	is	made	final;66

-  Qualification of indirect expropriation: demanding 
indirect expropriations to be treated case-by-case, 
and “except in rare circumstances, non-discriminatory 
regulatory actions by a [Sovereign] Party that are 
designed and applied to protect legitimate public 
welfare objectives, such as public health, safety, 
and the environment, do not constitute indirect 
expropriations”;67

-  Expert Reports: ability for the disputing parties to 
appoint “one or more experts to report to it in writing 
on any factual issue concerning environmental, 
health, safety or other scientific matters”;68

-  Legal Cost Recovery: the possibility for winner 
disputing party to recover costs on the legal 
proceedings and attorney’s fees.69

In short, the ISDS provisions in the Australia-Chile Free 
Trade Agreement were a step in the right direction. Yet 

the rising momentum was short-lived: no other ISDS-
protected agreement was signed by Australia until the 
end of the Rudd-Gillard-Rudd Labor Government. And 
worse, during the second half of Labor administration, 
the	Australian	official	policy	on	ISDS	provisions	in	future	
agreements became one of outright rejection — and 
made	Australia	the	first	and	only	developed	country	to	
do so.70

On April 12th, 2011, the Australian Government released 
a Trade Policy Statement condemning the purpose of 
investor-state arbitration:

“The Gillard Government…does not support 
provisions that would confer greater legal 
rights on foreign businesses than those 
available to domestic businesses. Nor will 
the Government support provisions that 
would constrain the ability of Australian 
governments to make laws on social, 
environmental and economic matters in 
circumstances where those laws do not 
discriminate between domestic and foreign 
businesses. The Government has not and will 
not accept provisions that limit its capacity 
to put health warnings or plain packaging 
requirements on tobacco products or its ability 
to	 continue	 the	 Pharmaceutical	 Benefits	
Scheme. In the past, Australian Governments 
have sought the inclusion of investor-state 
dispute resolution procedures in trade 
agreements with developing countries at the 
behest of Australian businesses. The Gillard 
Government will discontinue this practice. If 
Australian businesses are concerned about 
sovereign risk in Australian trading partner 
countries, they will need to make their own 
assessments about whether they want to 
commit to investing in those countries.”71

The Statement was largely based on disputed 
assumptions concerning investor-state arbitration: 
that ISDS constrains the sovereign ability to legislate 
(see Myth 2 in Debunking the Seven ISDS Myths); that  
ISDS confers greater legal rights to foreigners (Myth 
3); that ISDS should be included in trade agreements 
only with developing countries (Myth 4); that ISDS is  
a redundant tool to overcome political risks (Myth 5). 

Nonetheless, there were a few further reasons behind 
this abrupt change of heart towards investor-state 
arbitration for the newly elected Gillard Government. 
First, there was the concern that the Australian Greens 
— the government’s key supporting partner in power — 
would effectively once again be able to block any trade 
deal containing ISDS provisions.72

Second, in a report published a year before the 2011 
Trade Statement, the Productivity Commission had 
downplayed the role of ISDS provisions.73 Despite some 
relevant criticisms against the PC recommendations 
on investor-state arbitration — as outlined by the 
Director of the International Investment Law Research 
Programme	at	the	University	of	Melbourne,	Prof	Jürgen	

The Rudd-Gillard-Rudd ALP Government
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Kurtz, “the [Productivity] Commission’s framing and 
analysis of investment disciplines [in the Research 
Report on Bilateral and Regional Trade Agreements] is 
shallower and less sophisticated, perhaps reflecting its 
inexperience with international law”74 — the document 
provided further intellectual ammunition to the ALP 
government decision to issue the ISDS-condemning 
policy.75

Third, there was great uproar regarding the looming 
ISDS case on Australia’s tobacco plain packaging 
legislation that was brought under UNCITRAL rules at 
the	end	of	2011	—	the	first	and	only	ISDS	claim	against	

Australia, which was later dismissed by the arbitral 
tribunal (see Appendix: The ISDS Cases involving 
Australian Investors and Government).76

Notwithstanding the strong ISDS condemnation 
proclaimed in the 2011 Trade Statement, Australia’s 
rejection of investor-state arbitration clauses was 
short-lived, with only the ISDS-free Australia-Malaysia 
Free Trade Agreement signed in 2012 affected by it. 
Indeed, under the new Coalition government elected in 
September 2013, ISDS negotiations were back on the 
table — albeit under a ‘case-by-case basis’.77

The Current Coalition Government

Under the leadership of Federal Minister for Trade and 
Investment Andrew Robb, Australia successfully fast-
tracked	 the	 conclusion	 of	 five	 free	 trade	 agreement	
negotiations	—	with	Japan	(2014),	Korea	(2014),	ASEAN	
countries and New Zealand (2014), China (2015) and 
the	Trans-Pacific	Partnership	members	(2016).78 Indeed, 
through varying routes, Australia formalised ISDS 
provisions with all the countries involved, including 
amending the lack of investor-state arbitration clauses 
in the agreements previously signed with Malaysia 
(through the ASEAN-NZ-Australia FTA) and the United 
States (through the TPP). 

Further,	 although	 the	 Japan-Australia	 FTA	 excluded	
ISDS arrangements, the same investor protection was 
included in the TPP agreement, of which both countries 
are signatories. The same logic was also applied to 
previous commitments between Australia and New 
Zealand in 2009 to opt out of ISDS provisions contained 
in the ASEAN-NZ-Australia FTA;79 both countries now 
have ISDS-protected investments with each other 
through the recently concluded TPP agreement.

Most importantly, the free trade agreements signed with 
Korea (2014), ASEAN (2014), China (2015)80 and the TPP 
(2016) all included an improved set of ISDS provisions, 
such as allowing for signatory countries to issue binding 
interpretations on ISDS clauses, further limitations of 
ISDS scope on sensitive regulatory areas, and plans to 
build an effective appellate review mechanism.81

In summary, ISDS provisions in Australia’s history have 
come a long way, from simple and rudimentary clauses 
found	in	the	first	wave	of	BITs	to	the	latest	protections	
in recent free trade agreements; from total political 
acceptance to outright rejection to current hesitant 
case-by-case basis. It is time to renew our national 
commitment to this important international legal 
institution. Hopefully, as ISDS cases increasingly become 
part of the international legal framework — including 
with Australian investors and the Australian government 
as disputing parties — the myths about investor-state 
arbitration	will	 be	debunked	while	 the	benefits	 from	a	
stronger international rule of law become more evident.
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There	 are	 many	 benefits	 from	 introducing	 ISDS	
provisions in international agreements. First and 
foremost, the case for investor-state arbitration lies in 
the strengthening of the rule of law — the quintessential 
feature of free markets and individual liberty, and indeed 
a cornerstone to human prosperity since Magna Carta.82 
In Hayek’s words:

 “Stripped of technicalities this [the Rule 
of Law] means that government in all 
its actions is bound by rules fixed and 
announced beforehand – rules that make it 
possible to foresee with fair certainty how the 
authority will use its coercive powers in given 
circumstances and to plan one’s individual 
affairs on the basis of this knowledge. 
Thus, within the known rules of the game, 
the individual is free to pursue his personal 
ends, certain that the powers of government 
will not be used deliberately to frustrate his 
efforts.”83

And that is precisely what investor-state arbitration 
achieves in the international arena: legal predictability 
and equality among disputing parties who do not 
necessarily share the same domestic legal values and 
customs.

In addition, despite being an international remedy for a 
breach of international obligations, ISDS has important 
beneficial	 spill-over	 effects	 on	 the	 rule	 of	 law	 for	 the	
host’s citizens, who tend to be increasingly vocal in 
their demand for a law-based democratic system. As 
international	 legal	 expert	 John	Veroneau	puts	 it,	 “it is 
more likely that extending protections to foreign property 
owners would instil demand for more protections for 
domestic property owners. Calls for domestic property 
protections would seem to get louder if such protections 
are extended to foreign property owners”.84

Another important ISDS corollary regards the 
introduction of competition in the delivery of justice 
—	 and	 again	 benefiting	 not	 just	 foreign	 investors	 but	
also domestic citizens. Most ISDS provisions allow 
international investors to choose whether to pursue their 
grievances in either domestic courts or ad hoc tribunals. 
Given that third-party arbitration is fundamentally 
based on impartial adjudication — and therefore does 
not intrinsically increase the chance of a successful 
claim85 — both national and international jurisdictions 
are set to compete on other fronts: umpire expertise, 
costs,	expediency,	flexibility,	and	so	forth.	Such	a	race	
for excellence ends up breaking one of the last frontiers 
of national monopoly, the domestic judicial system, 
resulting in an enhanced rule of law administration for 
all users.

Further, ISDS is a non-belligerent alternative to state-
to-state dispute escalation, reducing the necessity of 
international sanctions or even ‘gunboat diplomacy’, 
where powerful states would threaten to (or actually) 
militarily intervene in other sovereign nations in order 
to secure private commercial interests.86 In effect, by 
subrogating to private citizens the right to correct treaty 
breaches, investor-state arbitration provides a de-
politicised hearing without tarnishing the relationship 
between sovereign nations; and at the same time, 
saves the need for investors to convince a home state 
government to espouse their claims at the risk of 
jeopardising higher national goals.87

Also important is the ISDS ability to reduce the 
sovereign risks associated with investments across 
borders, by providing an effective remedy to curb 
unlawful treatment from host governments. Hence, 
despite many other factors playing on FDI decisions, 
and	 the	 difficulty	 of	 quantifying	 the	 impact	 of	 ISDS	
on cross-border investments, a safer environment for 
international	investments	invariably	ends	up	benefiting	
both importers and exporters of capital.88

The Case for Investor-State Arbitration
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Addressing Valid Concerns

This is not to say that ISDS arrangements are perfect. Like any other system, there is always room for 
corrections, and investor-state arbitration is no different. In particular, three areas need improvement.

excerpts of the tribunal’s legal reasoning.91 In addition, 
all disputes are now listed on a public registry. 
However, notwithstanding these improvements, award 
confidentiality	is	still	an	option	for	the	disputing	parties.92

The United Nations Commission on International Trade 
Law (UNCITRAL) has also started — albeit at a slower 
pace than ICSID — to introduce greater transparency 
into its ISDS proceedings.93 Yet it is important to 
understand that the United Nations’ arbitration facility 
is more akin to its roots in international commercial 
arbitration,	 where	 confidentiality	 of	 proceedings	 has	
been the hallmark since its origin. Currently, the very 
existence of ISDS cases can remain hidden from the 
public if both disputing parties so decide. Nonetheless, 
following a major overhaul initiated in 2010, a new set 
of transparency rules has been implemented; although 
it is worth noting that such measures still have to be 
agreed in future IIAs or by the disputing parties before 
coming into force.94

Recommendation: Australia should fully embrace investor-state arbitration

Australia has much to gain by fostering the rule of law in international affairs through the welcoming of 
investor-state arbitration provisions in international agreements. In the past 30 years since Australia’s first 
ISDS-protected treaty, the world has become a safer place for Australian investors, with investor-state 
arbitration acting as a powerful and effective Sword of Damocles against unlawful foreign government acts 
— and in three occasions indeed providing a neutral and de-politicised forum to assert a just treatment 
of Australian interests overseas.

Domestically, ISDS provides an extra check on our judicial and political systems to ensure they remain 
fair and expedient in the treatment of very welcome international investments. Further, ISDS brings little 
disruption to our domestic affairs, given the high standards of Australia’s rule of law culture; the first  
and only ISDS case against the Australian government (on tobacco packaging legislation) has been 
recently dismissed. 

In short, the system works. And that’s the beauty of the rule of law: those who owe nothing have nothing 
to fear.

Recommendation: Transparency of ISDS procedures should be the rule

Australia should keep its commitment to international efforts on fostering transparency in the investor-
state dispute arena. Indeed, all of Australia’s ISDS-protected agreements since 2008 have formal clauses 
on ‘Transparency of Arbitral Proceedings’, demanding hearings and related documents to be open to 
the public after protecting any legitimate sensitive information. However, Australia can still play a more  
active part by pre-emptively consenting to open hearings and the lawful disclosure of related documents 
at all times, including for disputes based on previous ISDS agreements where transparency of proceedings 
is not the rule.

The	 current	 transparency	 deficit	 in	 ISDS	 proceedings	
constitutes a major hurdle to attracting community 
support,	 inflating	 fears	 and	 myths	 around	 investor-
state arbitration. As outlined by the UNCTAD, “One of 
the key issues in ISDS is the question of transparency. 
Providing increased and better access to information 
about ongoing disputes and about the ISDS process 
generally is one of the primary tools available to respond 
to concerns about the legitimacy of ISDS.”89 Indeed, 
public scrutiny over ISDS rulings is critical to boost their 
democratic credentials. 

In recognising the void, much has been done to bring 
ISDS cases into the daylight in the last decade — yet 
the process is still far from complete. Accordingly, the 
two main arbitration forums have already started to 
reform themselves in order to increase transparency in 
investor-state disputes.90 For instance, the World Bank’s 
International Centre for Settlement of Investment 
Disputes (ICSID) has boosted its transparency rules 
since 2006, including authorising the publication of 

1. Transparency of ISDS proceedings
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ISDS critics often rush to cite rogue cases where investor 
claimants exploit poor wording provisions in international 
treaties to game the system: e.g. excessive delays 
to initiate a claim; improper interpretation of treaty 
provisions; forum and treaty shopping; disproportionate 
financial	 compensation	 awards;	 inadequate	 indirect	
expropriation	 qualification;	 and	 most-favoured-nation	
clause abuses.95 

Fortunately, valid concerns about misuses by ISDS 
claimants have been channelled to perfect the system 
instead of becoming an outright rejection of investor-
state arbitration.96 For instance, most recent international 
agreements	 (including	 the	 Trans-Pacific	 Partnership)	
now provide important checks and balances in the 
access to investor-state arbitration, such as:97

•	 	Defined	statute	of	limitation	and	cool-off	periods	on	
initiating a claim;

•	 	Public participation option via amicus curiae 
submissions;

•	 	Mechanism for treaty parties to issue binding 
decisions on how to interpret treaty provisions;

•	 	Award restrictions to non-punitive monetary 
compensation;

•	 	Proper guidelines on indirect expropriation 
assessments;

•	 	Strict limits to investment protection coverage on 
sensitive regulatory areas;

•	 Expedited review and dismissal of frivolous claims;

•	 	Interim review of awards before rulings are made 
final;

•	 	Restrictions on parallel claims, including blocking 
the access to domestic courts once an ISDS case is 
initiated (No U-Turn policy);

•	 Clear rules on challenging an ISDS award.

Indeed,	 after	 almost	 60	 years	 since	 the	 first	 ISDS-
protected international agreement and more than  
600 known cases, the design of investor-state  
arbitration provisions have been in constant evolution 
— including amid Australia’s international investment 
treaties.98 It is important to understand, however, 
that	 the	process	 of	 fine	 tuning	 ISDS	provisions	needs	
to be a constant and vigilant effort not to undermine 
the core purpose of investor-state arbitration. As 
warned by UNCTAD, “It should be noted that qualifying 
and/or introducing limitations to ISDS provisions…
can contribute to reducing the protective coverage of  
the treaty in question, and thereby, undermine its 
quality as an investment tool.” 99

Recommendation: ISDS provisions should ensure a well-delimited and legitimate use of 
investor-state arbitration

Australia should maintain its international efforts to ensure ISDS-protected agreements are fit for  
purpose by ensuring a well-delimited and legitimate use of investor-state arbitration. The real challenge 
is to get the Goldilocks balance between proper limitations and valid coverage — for which the recent  
TPP state-of-the-art investment chapter constitutes a good yardstick. 

An area ripe for improvement is the consistency of ISDS 
rulings and provisions. Whereas divergent jurisprudence 
for similar cases undermines the predictability of ISDS 
protection; discrepancy in ISDS provisions among 
different international agreements can open room 
for treaty shopping, where “an investor structures an 
investment (through incorporation and possibly by 
restructuring certain business operations) in order to 
seek to qualify for protections conferred by particular 
investment treaties”.100 

Some of the remedies to avoid the threat of treaty 
shopping are to prohibit the use of shell companies 
accessing ISDS (as done in the TPP) and to restrict  
the use of most-favoured-nation clauses.101 However, 

ideally the problem would be more effectively dealt with 
by aligning ISDS provisions in international agreements 
— which is easier said than done, as that path would 
involve extensive diplomatic renegotiations with several 
trade partners.

With respect to the consistency of rulings, including the 
possibility of repealing defective awards, there is an 
intense international debate about promoting appellate 
mechanisms.102 The challenge is to allow a second-
level appeal body without excessively penalising the 
expediency and legal costs of ISDS proceedings. 

Indeed, some recent ISDS-protected agreements already 
allow the creation of appellate mechanisms, although 

2.  A well-delimited and legitimate use of ISDS

3.  Consistency of ISDS rulings and provisions
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leaving implementation details for further regulation. 
For instance, Australia’s Free Trade Agreements with 
Korea and China stipulate “within three years after the 
date of entry into force of this Agreement, the Parties 
shall consider whether to establish a bilateral appellate 
body or similar mechanism to review awards”.103 

Similar provisions are also included in the TPP:

“In the event that an appellate mechanism 
for reviewing awards rendered by investor-
State dispute settlement tribunals is 

developed in the future under other 
institutional arrangements, the Parties shall 
consider whether awards rendered under 
Article 9.29 (Awards) should be subject to 
that appellate mechanism. The Parties shall 
strive to ensure that any such appellate 
mechanism they consider adopting provides 
for transparency of proceedings similar to 
the transparency provisions established 
in Article 9.24 (Transparency of Arbitral 
Proceedings).”104

Recommendation: An ISDS appellate mechanism should be implemented

Australia should maintain its international efforts to implement an ISDS appellate mechanism. Such 
second-instance adjudication forum, however, should not excessively penalise the expediency and legal 
costs of investor-state arbitration disputes.

Recommendation: Whenever possible, previous ISDS commitments should be realigned to the 
latest advancements in investor-state arbitration provisions

Since 1988, Australia has agreed to ISDS provisions in 21 bilateral investment treaties and seven free 
trade agreements. As this report outlines, there has been a steep evolution in investor-state arbitration 
clauses, with stark differences between Australia’s first investment-protected agreements compared to 
more recent ones (in particular to the TPP state-of-the-art investment chapter). Therefore, Australia must 
work with its trading partners to ensure that previous ISDS commitments are updated and consistent  
with a transparent, well-delimited and legitimate use of investor-state arbitration.
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ISDS detractors are quick to criticise the legitimacy of 
investor-state arbitration, questioning the adjudication 
powers of a collegiate of appointed umpires outside 
domestic courts.105 As claimed by a European Greens 
member, “Using this [ISDS] mechanism, foreign 
investors can circumvent national courts and sue a state 
before an international arbitration court if they believe 
their rights have been violated … Democratic decision-
making is forcefully going under the knife through 
international arbitration.”106 Under the same indictment, 
others	 have	 criticised	 the	 ISDS	 system	 as	 “flawed”,107 
“unfair, unsustainable, and under the radar”,108 and a 
“privileged corporate justice system”.109 

The same critical voices are also heard in Australia: for 
instance, the Australia Services Union condemns ISDS 
provisions for “undermin[ing] democratic processes 
by enabling foreign investors to sue governments 
for compensation”;110 the Australian Fair Trade and 
Investment Network, a network of 60 community 
organisations, rejects investor-state arbitrations as 
an “unacceptable expansion of the rights of corporate 
investors at the expense of democratic government”;111 
Chief	 Justice	RS	French	AC	questioned	 the	democratic	
credentials of ISDS challenges to decisions of a domestic 

court;112 the Australian Greens call it a “Trojan Horse in 
our secretive trade agreements”.113

That is, critics claim ISDS provisions constitute an attack 
on states’ sovereign immunity.

However, the truth is that ISDS is a conscious act of 
sovereignty. For a start, there is no breach of sovereign 
immunity, as nation states willingly give their advance 
consent to this form of adjudication through the proper 
validation of international agreements. Put simply, in the 
words of the United Nations, “International arbitration 
is a voluntary and consent-based method of settling 
disputes… [and] advance consent to this form of 
adjudication, given by States in IIAs, solved the problem 
of sovereign immunity”.114 

In fact, there is nothing in ISDS arrangements that 
cannot be separately found in other legitimate legal 
instruments and procedures. First, arbitration itself is 
a commonly used form of adjudication outside national 
courts, present in commercial disputes as old as trade 
itself.115 In its core foundation, there is the mutual 
and voluntary consent of the disputing parties for an 
impartial,	law-based	approach	to	resolve	conflicts.

Debunking the Seven ISDS Myths

Myth 1: ISDS breaches sovereign immunity

Truth: ISDS is a conscious act of sovereignty
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Second, legal disputes between commons and sovereign 
national states constitute the central tenet of our 
civilised society. As set in stone by the Magna Carta, ‘the 
King too should be bound by the law’.116 And fortunately, 
in most contemporary societies, governments every day 
are legally and judicially held accountable for their acts.

In addition, outside the ISDS arena, there are myriad 
examples of sovereign states (including their domestic 
court decisions) being brought to international 
adjudication forums outside their domestic judicial 

system with legally binding resolutions — e.g. the WTO 
Panel Proceedings, the European Court of Human Rights, 
the	International	Court	of	Justice.

What makes ISDS so unique — and yet no less 
legitimate — is the summation of these features in one 
single institution: that is, a set of legal rules governing 
an international arbitration forum to settle disputes 
between an investor and a sovereign state outside the 
domestic court system.

The most vitriolic — and yet misinformed — criticism 
against ISDS is the allegation that ISDS reduces the 
national ability to legislate domestic public policy.117 
Unfortunately, this misconception was endorsed by 
the Productivity Commission Final Report on Bilateral 
and Regional Trade Agreements, which states “ISDS 
provisions also created some risk for governments 
when making domestic policy decisions”.118 If anything, 
investor-state arbitration constitutes an extra layer 
curbing government’s ability to misregulate.

Let’s be clear: there is no international investment 
agreement that allows ISDS tribunals to overturn 
national legislation or regulation.119 In contrast, most 
modern BITs unambiguously limit awards to non-punitive 
financial	 compensation	 and	 restitution	 of	 property.120 
For instance, all Australian ISDS-protected agreements 
since 2008 — which echo article 34 of the current US 
Model BIT — expressly state “Where a tribunal makes 
a final award against a respondent, the tribunal may 
award, separately or in combination, only: (a) monetary 
damages and any applicable interest; and (b) restitution 
of property, in which case the award shall provide that 
the respondent may pay monetary damages and any 
applicable interest in lieu of restitution.”121

The myth of ISDS adjudications mandating changes to 
national legislation is also not supported by evidence. A 
recent study commissioned by the Dutch government 
attests that 90% of ISDS cases are merely targeted 
to administrative acts (e.g. cancellation of licenses or 
permits), with the remaining 10% directed against general 
legislative measures “hardly, if ever, successful”.122 This 
finding	 is	 also	 reinforced	 by	 UNCTAD	 analysis,	 which	
states “in practice [ISDS] tribunals rarely award non-
monetary relief”.123 In any case, the United Nations 
agency is quite clear on how to eliminate any theoretical 
challenge to change national legislation (as done in the 
TPP	final	agreement	and	many	other	previous	Australia’s	
international agreements): “specifying in the IIA that 
the tribunal lacks that authority [to order the repeal 
or	 modification	 of	 domestic	 legislation] could prevent 
potentially costly and time-consuming arguments about 
the tribunal’s power in that regard”.124

The truth is that ISDS tribunals do not have the authority to 
overturn national legislation or regulations. Nonetheless 
Myth 2 still lingers through false misrepresentations — 
see Box 2: The Curious Case of ISDS vs. Minimum 
Wage Legislation in Egypt.

Myth 2: ISDS can overturn national legislation

Truth: ISDS tribunals do not have the authority to reverse national legislation or 
regulations
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Box 2: The Curious Case of ISDS vs. Minimum Wage Legislation in Egypt

Given the lack of evidence to support the myth that ISDS reduces the ability of a country to legislate domestic 
policy, critics have been quick to trumpet horror stories about the ‘dangers’ and ‘unfairness’ of investor-
state arbitration. An illustrative case is represented by the 2012 ISDS proceeding of Veolia Propreté vs. Arab 
Republic of Egypt (ICSID Case No. ARB/12/15). 

High-profile ISDS detractors — such as US Senator Elizabeth Warren and US presidential candidate Bernie 
Sanders — had accused the French company Veolia of using investor-state arbitration to prevent the Egyptian 
government from raising the minimum wage.125 If true, this case would be the flagship exemplification of how 
intrusive ISDS provisions could threaten domestic public policy independence. However, this is yet another 
misrepresentation of ISDS cases.

Render unto Caesar what belongeth to Caesar

According to the contract signed between Veolia Propreté (a French waste management company) and the 
Egyptian city of Alexandria, any increase in operation costs outside the company’s responsibility would have 
to be duly compensated. Nonetheless, at a later stage, the Egyptian authority raised the minimum wages, but 
failed to compensate the French firm in possible breach to its contractual obligations. As a result, the dispute 
eventually ended in an ISDS arbitral tribunal.

Most importantly, on no account did the French investor question the sovereign and democratic powers of 
the Egyptian government to set minimum wages, but only required that the original agreement be kept. That 
is, Veolia Propreté argued that such changes to employee compensation visibly amounted to an exogenous 
increase to its operation costs, and therefore the original price of the contract would need to be adjusted 
accordingly.

As	of	January	2016,	the	final	arbitration	ruling	is	still	pending.	However,	no	matter	which	party	wins	the	case,	
the Egyptian government’s ability to set its own minimum wage legislation has never been in question, and no 
ISDS award would be able to reverse the minimum wage hike, but only demand financial compensation for a 
specific contractual breach.

Moreover, even after recognising the implausibility of 
ISDS rulings effectively reversing national legislation, 
critics still point to concerns over regulatory chill. This 
is a situation where policy makers are discouraged from 
introducing new regulations due to fear of immense 
financial	costs	in	potential	ISDS	award	compensations.126 
Nonetheless, despite several anecdotes of alleged 
regulatory chill, empirical evidence for the phenomenon 
is still lacking.127 

First, ISDS does not impose regulatory chill any 
more than any other form of litigation in international 
forums (such as the WTO), or indeed, domestic courts. 
Regardless of ISDS provisions, most governments are 
already required to act in accordance to the law and the 
due process; irrespective of good public policy intentions, 
the	end	never	justifies	the	means	in	a	civilised	society.	
In this way, ISDS is just another legal remedy to prevent 
unlawful government acts — in some cases, a very 
powerful and effective remedy, particularly in countries 
where the domestic rule of law environment is weak. 
If anything, “ISDS imposes a chill on government’s 
ability to ‘misregulate’, that is, to act in an arbitrary, 
discriminatory, unfair, and inequitable manner”.128

Second,	most	modern	 BITs	 already	 include	 significant	
carve-outs to ISDS scope in order to avoid unnecessary 
regulatory chills.129 For instance, Australia’s Department 
of Foreign Affairs highlights a series of investor-state 
arbitration	 safeguards	 in	 the	 Trans-Pacific	 Partnership	
agreement, such as: 

“There is explicit recognition that TPP Parties 
have an inherent right to regulate to protect 
public welfare, including in the areas of health 

and the environment; Australia’s tobacco 
control measures cannot be challenged; 
certain ISDS claims in specific policy areas 
in Australia cannot be challenged, including: 
social services established or maintained 
for a public purpose, such as social welfare, 
public education, health and public utilities, 
measures with respect to creative arts, 
Indigenous traditional cultural expressions 
and other cultural heritage, Australia’s 
foreign investment policy, including decisions 
of the Foreign Investment Review Board. 
Non-discriminatory regulatory actions to 
safeguard public welfare objectives, such as 
public health, safety or the environment, do 
not constitute indirect expropriation, except 
in rare circumstances; the fact that a subsidy 
or grant has not been issued or renewed, 
or has been reduced, does not breach the 
minimum standard of treatment obligation, 
even if it results in loss or damage to the 
investment.  This includes subsidies issued 
under Australia’s Pharmaceutical Benefits 
Scheme; government action which may be 
inconsistent with an investor’s expectations 
does not constitute a breach of the 
minimum standard of treatment obligation, 
even if it results in loss or damage to the 
investment.”130 

In short, fears of regulatory chills or mandatory changes 
to national legislation are at best unfounded; at worst, a 
damaging misrepresentation.
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However, the same ‘high-quality-legal-system’ argument 
could be used to exempt disputes among developed 
countries from any form of international adjudication 
forum, including from the International Court of  
Justice	 or	 the	 WTO	 Panels.	 Yet	 past	 experience	 and	
theory show how important a neutral and de-politicised 
forum can be to effectively solve international disputes, 
even among developed nations with outstanding  
judicial systems.142 

In any case, there are still some important caveats 
to Myth 4’s approach. First, a patchwork collection of  
ISDS-protected agreements can lead to perverse 
incentives for treaty shopping. As happened with 
the arbitral case involving Philip Morris Asia and the  

An	often	—	yet	flawed	—	view	claims	ISDS	provisions	
should not be part of treaties exclusively involving 
developed countries. The rationale is that domestic 
judicial systems in advanced democracies are fully 
able to provide for a safe and impartial rule of law 
environment, without the need for other alternative 
forms of adjudication such as investor-state arbitration. 
Such assessment was endorsed by the 2010 Productivity 
Commission Report on Bilateral and Regional Trade 
Agreements, which suggests as a solution to “limit the 
application of ISDS to a subset of the member countries”, 
including “time-limiting agreements…where one partner 
country is rapidly developing, such that its legal system 
can eventually resolve investment related disputes”.141 

Another common libel against ISDS provisions concerns 
the allegedly special rights status given to foreign 
investors, which would be denied to domestic citizens. 
For instance, the Cato Institute’s Daniel Ikenson states 
investor-state arbitrations “turn national treatment on 
its head, giving privileges to foreign companies that 
are not available to domestic companies”.131 A few 
submissions to the Senate Inquiry on ISDS clauses 
also opposed these legal provisions for “giving special 
preferential treatment to foreign investors compared 
with domestic investors”.132 Along the same lines, the 
Productivity Commission claims “the general granting of 
additional substantive and procedural rights to foreign 
investors through ISDS can disadvantage domestic 
relative to foreign investments…”.133

Overall,	 there	 are	 two	 specific	 arguments	 regarding	
alleged ISDS special rights status to foreign investors: 
one concerning procedural rights (that is, only 
foreign investors can access investor-state arbitration 
forums) and the other with respect to substantive 
rights (i.e. material safeguards). Both arguments are 
overstatements and should be refuted. The truth is 
that ISDS merely provides the necessary means for 
foreign investors to enforce international treaty-based 
agreements in accordance to the rule of law.

The ISDS procedural right granting foreign investors 
access to investor-state arbitration forums regards 
the	 specific	 legal	 nature	 of	 international	 investment	

agreements (IIAs). Such IIAs are based on international 
law, and not always part of the domestic legal system.134 
As outlined by the European Commission, in such cases, 
international agreement legal provisions “cannot be 
invoked before domestic courts, (which are competent 
to rule on disputes brought on the basis of national 
law). This is the raison d’être for international tribunals, 
including for investment matters”.135 Basically, these are 
international treaty-based matters well suited for an 
equally international law-based adjudication forum.

Further, there is the myth concerning ISDS special 
substantive rights. There is nothing in ISDS material 
protections that is not covered — or should not be 
covered — by a civilised society respectful of the rule of 
law: e.g. legal predictability, impartial adjudication, fair 
and equitable treatment, property rights, no unlawful 
discrimination, observance of contract obligations.136 At 
the core of ISDS provisions is the right to no expropriation 
without compensation, which is a well anchored 
principle since the 1215 Magna Carta commandment: 
“No freeman shall be… deprived of his freehold… unless 
by the lawful judgment of his peers and by the law of the 
land”;137 and indeed consistent with the United Nations 
Universal Declaration of Human Rights;138 the Protocol 
to the European Convention for the Protection of Human 
Rights and Fundamental freedoms;139 and civil rights 
legislations across developed democracies, including the 
Australian Constitution.140

Myth 3: ISDS gives special rights to foreign investors

Truth: ISDS simply provides the necessary means to enforce international  
treaty-based agreements in accordance to the rule of law

Myth 4: ISDS should not be part of international agreements among 
developed countries 

Truth: A patchwork collection of ISDS-protected agreements is counterproductive 
and undermined by treaty shopping conduct
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Australian government,143 some companies might 
attempt to use subsidiaries in other countries as proxies 
to pursue an investor-state arbitration solution — 
undermining not just the effectiveness of Australia’s 
current ‘case-by-case basis’ approach, but the very 
legitimacy of ISDS provisions before the general  
public’s eye.

Second, it constitutes a counterproductive discriminatory 
behaviour, forcing the Australian government of the day 
to an awkward position of publicly pointing out which 
trade partners are trusted or distrusted, using investor-
state arbitration as last resource for damage control 
purposes.

Third, despite relatively high standards in the domestic 
judicial system, more and more foreign investors are 
choosing ISDS forums to pursue their claims against 
host governments in developed countries — even against 
the odds of an adverse outcome, where developed state 

respondents are almost three times more likely to win 
than an investor claimant.144 

Indeed, one might argue that Myth 4 skates on very 
thin ice: an unfounded self-serving assumption that 
developed countries provide a perfect (or quasi-perfect) 
rule of law environment. For instance, studies point out 
that “Neither federal nor state law in the United States 
fully protects foreign investors against discrimination… 
There is also evidence that U.S. courts, especially civil 
juries, can exhibit biases against foreign investors”.145 
In Australia, even the Productivity Commission — which 
once disavowed ISDS provisions between developed 
countries146 — in a more recent study claimed our 
own legal system is “too slow, too expensive and too 
adversarial”.147 Little wonder foreign investors facing 
idiosyncrasies, veiled discrimination and lengthy 
judicial processes in developed states are turning to  
ISDS forums.

Myth 5: ISDS is a redundant tool in international affairs

Truth: ISDS is an effective and unique tool to overcome political risks

Some critics often claim that ISDS is a redundant tool 
to overcome political risks, as there are many other 
options available for foreign investors to hedge their 
international operations.148 For instance, the Productivity 
Commission suggests that investors should either seek 
political risk insurance — in private markets or in public 
shops such as the Australian Government’s Export 
Finance and Insurance Corporation, and the World Bank 
Multilateral Investment Guarantee Agency — or directly 
negotiate a private contract with host governments for 
dispute resolution mechanisms.149 However, there are 
some important forewarnings with such proposed ISDS 
substitutes.

First, due to potentially upfront high costs, such political 
risk insurance would not constitute a viable option for 
many international investors. As even the Productivity 
Commission recognises, such insurance markets are 
“more feasible for large business rather than small 
and medium business”.150 Besides, this option would 
not necessarily prevent future litigation, as in many 
instances investors would still be forced to dispute 
with insurance companies on issues such as triggering 
clauses and amount awarded.

In addition, the notion that foreign investors could seek 
private contracts with host governments is misguided 
— and often unrealistic. As already pointed out, “The 
notion that investors should protect themselves against 
foreign governments through contact rather than 
through investment treaties ignores the fact that most 
investments are private affairs in which no government 
is a party. Governments should not have free rein to 

expropriate (without fair compensation) property from 
parties that have no opportunity to bargain for this 
protection through contract”.151

The truth is that ISDS is a unique legal provision offering 
an alternative neutral, law-based adjudication forum. 
Investor-state arbitration, as opposed to other forms of 
state-state disputes such as the WTO dispute settlement 
mechanism,	 or	 even	 armed	 conflicts	 and	 international	
sanctions, provides an independent, cost-effective and 
depoliticised environment.152 Hence, investors do not 
necessarily	 need	 to	 see	 their	 interests	 sacrificed	 by	
failing to gather support from their home state countries.

Another valuable feature in ISDS disputes is that 
arbitration allows the disputing parties (both investor 
claimant and state respondent) to exercise more control 
over the litigation procedure, including the choice of 
appointing	 highly-qualified	 experts	 to	 adjudicate	 the	
dispute.153 Further, ISDS ruling enforcement is highly 
effective, with ICSID (the main ISDS arbitration forum, 
comprising two-thirds of all cases — see Figure II.2) 
reporting that the number of countries with known 
compliance issues had declined from six to just three in 
past years.154

Overall, ISDS constitutes a legitimate alternative for 
dispute	 resolution.	 It	 accounts	 efficiently	 for	 political	
risks involving cross-border investments, and as 
explained by the UNCTAD, the appeal for investor-state 
arbitrations is “motivated mainly by the perception that 
arbitration is swifter, cheaper, more flexible, and more 
familiar for economic operators”.155
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Another argument against investor-state arbitration 
resides in the claim that there is no economic case for 
ISDS provisions. According to this view, inclusion of 
ISDS	clauses	in	international	treaties	would	be	justified	
only if there were severe and concrete menace to foreign 
investments. Yet according to some critics there is no 
such	economic	problem	to	be	fixed.	For	instance,	Simon	
Lester (2015) states that “bad treatment of foreign 
investment is a problem of a prior era”.156 A similar view 
is supported by the Productivity Commission: “There 
does not appear to be an underlying economic problem 
that necessitates the inclusion of ISDS provisions within 
agreements. Available evidence does not suggest that 
ISDS provisions have a significant impact on investment 
flows”.157 According to this assessment, contemporary 
political risks to foreign investments are limited and, in 
fact, already constrained by reputational effects — i.e. 
countries perceived to mistreat foreign investors would 
already	be	penalised	with	lower	future	capital	inflows.158

Nonetheless, there is plenty of evidence supporting the 
economic case for investor-state arbitration. First and 
foremost, by limiting unlawful government acts when it 
comes to foreign investment, ISDS promotes the rule 
of law across borders.159 Since the primordium of the 
Magna Carta, a strong law-based society is fundamental 
to continuous social and economic development.160 

In this sense, the sharp decrease in expropriation of 
foreign investors in the past decades should not be seen 

as	a	justification	for	ditching	ISDS	provisions,	but	indeed	
as	a	reflection	of	a	better	international	law	framework,	
of which bilateral investment agreements constitute 
a central part.161 Besides, unlawful government acts 
against	foreign	investments	are	far	from	confined	to	a	
bygone era, with the rising number of ISDS cases being 
a living proof that reputational effects alone will not 
hinder foreign investor mistreats.

Further,	although	there	are	many	other	factors	influencing	
foreign direct investment (FDI), economic research 
indicates that investment-protection agreements may 
help promote cross-border investments.162 Hence, 
while BITs alone may not determine FDI decisions, 
ISDS-containing agreements effectively contribute to 
a better regulatory and institutional framework,163 act 
as a proxy to the political commitment of host states 
towards foreign investors164 and, in some cases, can 
function as a substitute for poor institutional quality.165 
All these features contribute toward a more conducive 
international	 investment	 framework,	 benefiting	 both	
importers and exporters of capital.

In short, contrary to the Productivity Commission’s 
and other critics’ claims, a porous global rule of law 
framework when it comes to foreign investment 
treatment constitutes an underlying and vivid economic 
problem, for which investment-protected agreements 
are well suited to cater.

Myth 6: There is no economic case for ISDS 

Truth: ISDS promotes a global rule of law environment and cross-border 
investments

Myth�7:�ISDS�benefits�only�big�multinationals

Truth: ISDS cases are initiated by businesses of all shapes and sizes

A	particularly	unhelpful	myth	is	that	ISDS	only	benefits	
big multinationals.166 As the Democratic US Senator 
Elizabeth Warren recently claimed, “Agreeing to ISDS 
in this enormous new [TPP] treaty would tilt the playing 
field in the United States further in favour of big 
multinational corporations”.167 Likewise, Simon Lester 
from the Cato Institute claims that ISDS provisions 
are just intended to assist “big corporations and rich 
investors”.168 In Australia, the Greens claim the ISDS-
protected TPP negotiation process is ultimately driven by 
the “interests of multinational companies”.169 However, 
despite widespread belief, such criticism is not backed 
by data.

While foreign investors are popularly thought of as ‘big 
business’,	 smaller	 firms	 use	 the	 ISDS	 system	 more	
often than larger ones: an OECD survey found that 22% 
of ISDS claimants are individuals and only 8% of the 

companies concerned are multinational corporations;170 
a CSIS study concerning US investors shows that two-
thirds of ISDS claimants were either individuals or small 
and medium-sized enterprises with fewer than 500 
employees;171 in another evidence-based research on a 
large sample of public ISDS concluded cases, more than 
90% of claimants were outside the Financial Times 500 
large corporation (FT500) ranking.172

Therefore,	as	evidence	shows,	 it	 is	mutually	beneficial	
for both small and bigger investors to create an effective 
mechanism to the protection of foreign investments. In 
this regard, ISDS provisions empower foreign investors 
of all stripes to pursue their claims without the need to 
align them with their home state’s interests — indeed, 
a particularly daunting task for individual entrepreneurs 
and small businesses.
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This report debunks the widespread and unfounded 
myths about investor-state arbitration, showcasing it as 
a beacon for the rule of law in international affairs. ISDS 
provisions constitute a conscious act of sovereignty, 
with nothing in the arrangements that cannot be 
separately found in other legitimate legal instruments 
and procedures. At the core of ISDS provisions is the 
right to no expropriation without compensation, which 
is a well anchored principle in many foundational legal 
documents, from the Magna Carta to the United Nations 
Universal Declaration of Human Rights to many other 
civil rights legislations across developed democracies, 
including the Australian Constitution.

Since	the	first	ISDS-protected	international	treaty	signed	
in 1959 between Germany and Pakistan, investor-
state arbitration has become a legal reality to over a 
hundred nations worldwide — with currently more than 
3,000 bilateral agreements formally backing the right 
of foreign investors to hold host states accountable 
for	 unlawful	 treatment.	 Among	 many	 benefits,	 the	
spread of investor-state arbitration has proved an 
effective non-belligerent alternative to state-to-state 
dispute escalation, providing a safer environment for 
international investment as well as further ammunition 
for local forces towards a law-based democratic system. 

Trailing	 accelerated	 international	 capital	 flows	 since	
the end of the Cold War, the rise of ISDS claims has 
been in tandem with globalisation. From just under 100 
cases initiated before 2003, the total amount of known 
investor-state arbitral disputes has grown to more than 
600 cases at present. Such a rapid increase in disputes 
is evidence that investor-state arbitration remains 
an attractive option for a neutral, law-based and de-
politicised adjudication forum — even in developed host 

states — providing an international fair play environment 
for entrepreneurial activities of all shapes and sizes.

In addition, the rise in jurisprudence also offers valuable 
lessons for a better design of ISDS clauses: transparency 
of proceedings, amicus curiae submissions, binding 
interpretations, tightened statutes of limitations, proper 
guidelines on indirect expropriation assessments, 
and sensitive regulatory area exemptions are all new 
features assimilated in recent international agreements 
in order to ensure a legitimate and well-tailored use of 
investor-state arbitration. This is proof that the system 
is responsive to valid concerns, and able to perfect itself 
to	maintain	fit	for	purpose	despite	constantly-changing	
challenges.

With ISDS provisions in 21 bilateral treaties and seven 
free trade agreements, investor-state arbitration has 
served Australia’s national interests well, promoting 
a better global rule of law environment along with 
protecting Australian investors from unlawful foreign 
government acts. Hence, it is time to advance our 
commitment to this important international tool: i.e. 
Australia must reconsider its current ‘case-by-case 
basis’ approach and move towards fully embracing ISDS 
provisions, advocating for a transparent, well-delimited 
and legitimate use of investor-state arbitration. 
Moreover, Australia should maintain its international 
efforts to implement an ISDS appellate mechanism, and 
whenever possible, to work with its trading partners to 
ensure that previous ISDS commitments are updated 
and	fit	for	purpose.

There is nothing to fear from investor-state arbitration 
and much to welcome it in our international commitments. 
And that’s the beauty of the rule of law: those who owe 
nothing have nothing to fear — and much to gain.

Conclusion 



26  |  Investor-State Arbitration and the Rule of Law: Debunking the Myths

arbitration against India in 2010 in accordance with 
the India-Australia BIT, claiming the inordinate delay 
violated articles 2, 3 and 9 of the bilateral agreement 
in a breach of the provisions on fair and equitable 
treatment, expropriation, the effective means standard 
incorporated by the most favoured nation clause, and 
free transfer of funds under the treaty. India denied each 
of the alleged BIT breaches and argued, in addition, 
that the arbitral tribunal did not have jurisdiction 
to hear this claim as White Industries could not be 
considered a proper international investor in India, and 
none of the assets on which it relied as constituting 
investments	into	India	qualified	as	such	under	Article	I	 
of the BIT.178

Australian Investor awarded 
compensation

The UNCITRAL tribunal dismissed White Industries 
allegations relating to the violation of fair and equitable 
treatment, expropriation, and free transfer of funds 
under the BIT. However, on 30th November 2011, the 
arbitral court ruled that India had violated the India-
Australia BIT because lengthy delays in enforcing the 
ICC Award breached the effective means standard 
imported through the most favoured nation (MFN) 
clause. According to the decision, through the MFN 
clause, White Industries could invoke India’s obligation 
to provide investors with “effective means of asserting 
claims and enforcing rights” contained in the 2001 
Kuwait-India BIT, even though the Australia-India BIT 
did not include such an obligation for host states.179 As 
a result, the Australian company was awarded the full 
amount due in the original award plus interest.180

On 30th November 2011, a three member ad hoc 
tribunal173 under UNCITRAL arbitration rules rendered 
the	first	published	ISDS	award	against	India	—	and	the	
first	involving	an	Australian	investor	claimant	—	in	White 
Industries Australia Limited v. Republic of India.174 The 
arbitral tribunal held that India’s unreasonable delay 
in enforcing an earlier arbitral award granted to White 
Industries Australia Limited (White Industries) violated 
the effective means standard175 incorporated by the  
most-favoured nation provision of the 1999 Australia-
India bilateral investment treaty. As a result, the 
Australian company was awarded the amount due in  
the original award of AU$4.8 million plus interest.176 

Essential facts of the case

In 1989, White Industries entered into an eight-year 
contract with Coal India Limited (Coal India), a state-
owned enterprise, for the supply of equipment and 
development of a coalmine in the Indian state of Bihar.  
A dispute arose over bonus and penalty payments, as 
well as over the quality of coal extracted, prompting 
White Industries to commence arbitral proceedings 
under International Chamber of Commerce (ICC) rules  
in 1999. Eventually, an AU$4.8 million award was 
granted by the ICC Tribunal to White Industries in May 
2002. Later that year, Coal India applied to the Calcutta  
High Court to have the award set aside under the 1996 
Indian Arbitration and Conciliation Act, while White 
Industries concurrently applied to the New Delhi High 
Court to enforce the ICC Award in India. Both proceedings 
experienced	 significant	 delays,	 with	 enforcement	 
pleas still pending before the Indian Supreme Court.177

After years of delay and effort to have the original 
ICC award enforced, White Industries commenced 

Appendix:  The ISDS Cases involving Australian Investors  
and Government

White Industries Australia Limited v. The Republic of India
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to an overlapping area of the Coal Project.185 In addition, 
the Indonesian authorities revoked the licenses held 
by Churchill and Planet’s Indonesian partners in May 
2010. Disputing these measures and failing to reach an 
agreement with the Indonesian authorities, Churchill 
Mining	and	Planet	Mining	filed	for	ISDS	arbitration	under	
ICSID	rules	in	June	2012.

A key preliminary issue of the case became establishment 
of	 the	 standard	 for	 finding	 Indonesia’s	 consent	 to	
arbitration. The ICSID tribunal found that the consent 
clause in the Australia–Indonesia BIT required a further 
separate act, which was in fact crystallised in regulatory 
approvals by the words “shall consent in writing … within 
forty five days” of the Australia-Indonesia BIT. This 
wording was also included in the Indonesian Investment 
Coordinating Board’s 2005 approval which authorised 
the PT Indonesian Coal Development to mine in the 
East Kutai Coal Project region. In addition, the tribunal 
found a standing consent clause to arbitration in the 
United Kingdom-Indonesia BIT.186 Indonesia’s consent 
to arbitration under each of the Australia-Indonesia and 
United Kingdom-Indonesia BITs was further recognised 
as pursuant to the general rules on treaty interpretation 
found in Articles 31-32 of the Vienna Convention on the 
Law of Treaties. In both cases, the tribunal also found 
that the investments had been granted admission in 
accordance with the relevant Indonesian law pursuant 
to both BITs.187

Final decision still pending

With arbitral jurisdiction and Indonesia’s consent to 
arbitration	established,	a	decision	on	specific	breaches	
of	 BITs	 and	 final	 awards	 are	 yet	 to	 be	 reached,	 with	
a total of US$1.3 billion being claimed cumulatively 
between Planet and Churchill Mining.188

On 22nd	June	2012,	the	Australian-based	Planet	Mining	
Proprietary Limited, together with its British parent 
company Churchill Mining, registered a claim for 
arbitration against the Republic of Indonesia.181 The 
claim cited a breach of the 1992 Australia-Indonesia BIT 
and the 1976 United Kingdom-Indonesia BIT due to a 
licensing dispute in which competitors were also granted 
licenses that overlapped a substantial area of the East 
Kutai Coal Project to which Planet Mining and Churchill 
Mining believed they had exclusive rights. Planet 
Mining and Churchill Mining also disputed Indonesian 
authorities’ decision to revoke their mining licenses in 
2010.182 

After failure to reach an agreement, a three-panel ad 
hoc tribunal was constituted on 3rd October 2012 under 
ICSID Rules, comprised of Gabrielle Kaufmann-Kohler as 
President, Michael Hwang appointed by Indonesia, and 
Albert	Jan	Van	Den	Berg	appointed	by	Churchill	Mining	
and	Planet	Mining.	Data	on	the	specific	nature	of	alleged	
breaches	remains	confidential183	with	a	final	decision	on	
arbitral proceedings still pending.184

Essential facts of the case

Between 2005 and 2010, PT Indonesian Coal 
Development,	 in	 conjunction	 with	 other	 affiliated	
Indonesian mining companies, developed the East Kutai 
Coal Project. During the development stage, Churchill 
Mining and Planet Mining acquired PT Indonesian Coal 
Development in 2006, and between 2007 and 2009, 
Churchill and Planet Mining’s Indonesian partners were 
granted licenses to conduct surveying and exploration of 
the East Kutai Coal Project region.

At the same time, Indonesia granted exploration 
licenses to the other competitors, allowing them access 

Planet Mining Proprietary Limited v. Republic of Indonesia 

Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan 

On 19th October 2011, the Australian-based Tethyan 
Copper Company Proprietary Limited (Tethyan Copper) 
submitted a response to the Baluchistan Government of 
Pakistan claiming the expropriation of its investments 
was in breach of Article 7 under the 1998 Australian-
Pakistan BIT.189 Failure to reach agreement led to 
ISDS proceedings with a three panel ad hoc tribunal 
constituted on 12th	 July	 2012	 under	 ICSID	 arbitration	
rules.190 

The compensation amount claimed by Tethyan Copper 
remains	 confidential	 and	 the	 status	 of	 proceedings	 is	
currently pending, with the Government of Pakistan 
filing	a	reply	on	Tethyan	Coppers’	application	to	dismiss	
the claims on 10th November, 2015.191

Essential Facts of the Case

In 1993, BHP Minerals International Exploration Inc. 
and the Baluchistan Development Authority entered into 
the	 Chagai	 Hills	 Exploration	 Joint	 Venture	 Agreement	
(CHEJVA)	 to	 explore	 for	 deposits	 of	 gold,	 copper,	 and	
other minerals in the Chagai district of Baluchistan. 
In April 2006, Tethyan Copper acquired the contract  
from BHP Minerals, becoming party to the venture 
through a novation agreement with the Government of 
Baluchistan and BHP. 192

In February 2011, Tethyan Copper submitted an 
application for a mining lease for a portion of Reko Dig 
situated within the boundaries of the license originally 
granted	 to	 BHP	 under	 CHEJVA.	 The	 application	 was	
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supported by a feasibility study and appropriate 
documents in accordance with the Baluchistan 
Government’s Mineral Rules. On 15th November 2011, 
the government authority denied the application.193

Following a failed effort at conciliation between 
the	 parties,	 Tethyan	 Copper	 filed	 for	 arbitration	
proceedings under ICSID Rules claiming expropriation 
of its investments and requesting the Tribunal appoint 
provisional measures that restrained the Government 
of Baluchistan from taking any steps to develop, sell, 
lease, and transfer Reko Dig mining area and from 
breaching	 the	 confidentiality	 provisions	 of	 Tethyan	
Copper Company’s feasibility study.194

Final decision still pending

The Tribunal recognised jurisdiction for the case under 
Article 13 of the Australia-Pakistan BIT and Article 25 
(1) of ICSID Rules, as well as the authority to order  

provisional measures under Article 47 of the ICSID 
Convention.195 Tethyan Copper successfully proved 
at	 first	 appearance	 that	 it	 owned	 a	 legally	 protected	
interest, however the Tribunal ruled there was 
insufficient	evidence	to	show	that	provisional	measures	
were necessary to avoid irreparable harm, and thus 
the claim for provisional measures was rejected. 
Instead, the Tribunal observed that Pakistan was 
required to inform of any changes of intent regarding 
the implementation of the mining area work plan, any 
plans to expand its mining activities to other sections, 
and any deposit encompassed by the original license. 
Pakistan was also instructed to refuse rights of the mine 
to any third party and to refrain from breaching the 
confidentiality	provisions	of	Tethyan	Copper’s	feasibility	
study, infringing Tethyan Copper’s exclusive surface 
rights under the Surface Rights Lease, aggravating 
the dispute or rendering ineffective any ultimate relief 
granted by the Tribunal.196 A decision on compensation 
is yet to be announced.

On 21st November 2011, Philip Morris Asia Limited (Philip 
Morris	Asia)	filed	a	claim	for	arbitration	under	UNCITRAL	
Rules against Australia in Philip Morris Asia Limited v. 
The Commonwealth of Australia.197 Philip Morris Asia 
held that Australia’s plain packaging laws on cigarettes 
were in violation of Australia’s commitments under the 
1993 Agreement between the Government of Hong Kong 
and the Government of Australia for the Promotion and 
Protection of Investments (Australia-Hong Kong BIT). 

Under a series of claims, Philip Morris Asia argued 
Australia’s 2011 Plain Packaging Act legislation 
constituted unlawful expropriation in breach of 
Article 6 of the Australia-Hong Kong BIT. In addition, 
the company contended the legislation infringed 
Australia’s commitment under Article 2(2) of the 
Hong Kong Agreement in two accounts. First, that the 
Plain Packaging Act failed to accord fair and equitable 
treatment to Philip Morris Asia’s investments, and that 
such legislation also constituted an unreasonable and 
discriminatory measure depriving Philip Morris Asia’s 
investments from full protection and security. Australia 
rejected all these claims, including that the arbitral court 
lacked jurisdiction and admissibility to hear the claim.198 

On 17th December 2015 the arbitral tribunal in Singapore 
dismissed the case, agreeing with Australia’s position 
that the tribunal had no jurisdiction or admissibility to 
hear Philip Morris’s claim.

Essential Facts of the Case

In April 2012, two challenges to the tobacco plain 
packaging legislation were heard by the High Court 
of Australia: British American Tobacco Australasia 
Limited and Ors vs. Commonwealth of Australia, and 
Japan Tobacco International SA vs. Commonwealth of 
Australia. On 15th August 2012, the High Court found 
that the Tobacco Plain Packaging Act 2011 was not 
contrary to the Constitution. By a 6:1 majority the 
Court held “there had been no acquisition of property 
that would have required provision of ‘just terms’ under 
section 51(xxxi) of the Constitution”.199 

Instead of seeking reparation through Australian 
domestic courts as its tobacco industry competitors had, 
Philip Morris headquarters decided to take a different 
route. On 23rd February 2011, following announcements 
from the Australian Government intention to introduce 
a legislative bill on tobacco plain packaging, Philip 
Morris International arranged for its wholly-owned Hong 
Kong subsidiary, Philip Morris Asia, to take over its two 
Australian subsidiaries, Philip Morris Australia Limited 
and	 Philip	 Morris	 Limited.	 Then	 in	 June	 2011,	 Philip	
Morris Asia placed a notice of claim seeking amicable 
settlement under the Australia-Hong Kong BIT. After 
frustrated negotiations with the Australian Government, 
a	formal	claim	for	arbitration	was	filed	on	21st November 
2011 under UNCITRAL Rules. 

Philip Morris Asia Limited v. The Commonwealth of Australia 
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The	First	 Procedural	Meeting	was	held	 in	 July	2012	 in	
Singapore with an ad hoc three-person arbitral tribunal 
comprised of Professor Don McRae of the University 
of Ottawa as Australia’s appointee, Professor Gabrielle 
Kaufmann-Kohler as Philip Morris’s appointee, and 
with Professor Karl-Heinz Böckstiegel appointed as the 
presiding arbitrator by the Secretary-General of the 
Permanent Court of Arbitration.

In response to the Notice of Arbitration, Australia argued 
that Article 10 of the Australia-Hong Kong BIT did not 
afford jurisdiction for an arbitral tribunal to preside over 
previous disputes re-packaged as BIT claims after a 
government has passed relevant legislation. In addition, 
Australia argued its plain packaging policy could not 
breach protections provided under the BIT because 
Philip Morris made the decision to acquire shares in Philip 
Morris Australia in full knowledge of Australia’s intention 
to implement plain packaging legislation. Moreover, 

Australia asserted that an investor could not “make 
out a claim for breach of (say) the fair and equitable 
treatment standard or of expropriation in circumstances 
where (i) a host State has announced that it is going to 
take certain regulatory measures in protection of public 
health, (ii) the prospective investor — fully advised of 
the relevant facts — then acquires some form of an 
interest in the object of the regulatory measures, and 
(iii) the host State then acts in the way it has said it is 
going to act”.200

Arbitration Case Dismissed

On 17th December 2015 the arbitration case was 
dismissed in agreement with Australia’s position on the 
grounds that the arbitral court lacked jurisdiction and 
admissibility to hear the claim. The tribunal’s detailed 
reasoning for rejecting jurisdiction is not yet known.201



30  |  Investor-State Arbitration and the Rule of Law: Debunking the Myths

Endnotes

1 McKissack and Xu (2016), “Foreign Investment 
into Australia”, Treasury Working Paper 2016-01, 
Foreign Investment and Trade Policy Division, 
Commonwealth of Australia.

2 “Australia’s national investment and saving gap 
has been on average about 4% of GDP over the 
last few decades” -- Ibid.

3 Access Economics (2010), “Foreign Investment 
in Australia”, Report prepared for the Business 
Council of Australia.

4 Commonwealth of Australia, Department of 
Foreign Affairs (2015), “Which countries invest in 
Australia?”, available at http://dfat.gov.au/trade/
topics/investment/Pages/which-countries-invest-
in-australia.aspx, last update in October 2015 and 
accessed	on	January	15th, 2016. 

5 Commonwealth of Australia, Department of 
Foreign Affairs (2015), “Where does Australia 
invest?”, available at http://dfat.gov.au/trade/
topics/investment/Pages/where-does-australia-
invest.aspx, last update in October 2015 and 
accessed	on	January	15th, 2016. 

6 Kasper (1984), “Capital Xenophobia: Australia’s 
Controls of Foreign Investment”, Policy Monograph 
No.6, The Centre for Independent Studies; 
Kirchner (2008), “Capital Xenophobia II: Foreign 
Direct Investment in Australia, Sovereign Wealth 
Funds, and the Rise of State Capitalism”, Policy 
Monograph No.88, The Centre for Independent 
Studies.

7 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC.

8 Tietje and Baetens (2014), “The Impact of 
Investor-State-Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership”, 
Study commissioned by the Ministry for Foreign 
Trade and Development Cooperation, Ministry of 
Foreign Affairs, The Netherlands.

9 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC.

10 UNCTAD Investment Policy Hub: IIA Database, 
accessed	on	January	15th, 2016. Note that 
not every investment-protected international 
agreement carries ISDS provisions. However 
ISDS-free investment agreements are a rare 
exception. According to an OECD survey on 
1,660 BITs, only 6.5% did not provide for 
investor-state arbitration. OECD (2012), “Dispute 
Settlement Provisions in International Investment 
Agreements: A Large Sample Survey”, OECD 
Working Papers on International Investment No. 
2012/2.

11 UNCTAD Investment Policy Hub: IIA Database, 
accessed	on	January	15th, 2016.

12 Donagh (2013), “Unfair, Unsustainable, and Under 
the Radar”, The Democracy Center Publication; 
Ikenson (2014), “A Compromise to Advance the 
Trade Agenda: Purge Negotiations of Investor-
State Dispute Settlement”, CATO Institute, Free 
Trade Bulletin No.57, March 4th; Miller and Hicks 
(2015), “Investor-State Dispute Settlement: 
A Reality Check”, CSIS Publishing, Centre for 
Strategic & International Studies, Washington 
DC; Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy.

13 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra; Tienhaara and Ranald 
(2011), “Australia’s rejection of Investor-State 
Dispute Settlement: Four potential contributing 
factors”, Investment Treaty News, International 
Institute	for	Sustainable	Development,	July	12th.

14 The Greens Website, “INVESTOR-STATE DISPUTE 
SETTLEMENT (ISDS)”, available at http://greens.
org.au/news/sa/investor-state-dispute-settlement-
isds,	accessed	on	January	12th, 2016.

15 For a detailed analysis of different elements in 
ISDS provisions, see UNCTAD (2014), “Investor-
State Dispute Settlement: A Sequel”, UNCTAD 
Series on Issues in International Investment 
Agreements II, UNCTAD Publishing, United 
Nations, New York.

16 European Commission (2015), “Investor-to-
State Dispute Settlement (ISDS): Some facts 
and	figures”,	March	12th; UNCTAD (2014), 
“Recent Developments in Investor-State Dispute 
Settlement (ISDS)”, IIA Issues Note No.1, April. 

17 ICSID stands for International Centre for 
Settlement of Investment Disputes, which was 
established in 1966 by the Convention on the 
Settlement of Investment Disputes between 
States and Nationals of Other States. The ICSID 
Convention is a multilateral treaty formulated 
by the Executive Directors of the World Bank 
to further the Bank’s objective of promoting 
international investment. Currently ICSID has 160 
signatory and contracting member states. Source: 
ICSID website, https://icsid.worldbank.org, 
accessed	on	January	21st, 2016.

18 UNCITRAL stands for United Nations Commission 
on International Trade Law, which is “the core 
legal body of the United Nations system in the 
field of international trade law. A legal body with 
universal membership specializing in commercial 
law reform worldwide for over 40 years, 
UNCITRAL’s business is the modernization and 
harmonization of rules on international business.” 
Source: UNCITRAL website, http://www.uncitral.
org,	accessed	on	January	21st, 2016.

19 For a detailed analysis on the procedural 
differences between ICSID, UNCITRAL and other 
forums, see UNCTAD (2014), “Investor-State 



Investor-State Arbitration and the Rule of Law: Debunking the Myths   |  31 

Dispute Settlement: A Sequel”, UNCTAD Series on 
Issues in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

20 Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy. 

21 UNCTAD Investment Policy Hub: ISDS Database, 
accessed	on	January	15th, 2016.

22 Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy.

23 Baylis, Smith and Owens (2013), The globalization 
of world politics: An introduction to international 
relations, Oxford University Press.

24 UNCTAD Investment Policy Hub: ISDS Database, 
accessed	on	January	15th, 2016, Author’s 
calculations.

25 UNCTAD Investment Policy Hub: ISDS Database, 
accessed	on	January	15th, 2016; UNCTAD World 
Investment Report 2015: Annex Tables, FDI 
inward stock by region and economy, 1990-2014.

26 UNCTAD Investment Policy Hub: ISDS Database, 
accessed	on	January	15th, 2016, Author’s 
calculations.

27 Ibid.

28 Ibid.

29 Ibid.

30 Ibid.

31 Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy.

32 UNCTAD Investment Policy Hub: ISDS Database, 
accessed	on	January	15th, 2016, Author’s 
calculations.

33 Canfor Corporation v. United States (2002); 
Terminal Forest Products Ltd. v. United States 
(2004); Tembec Inc. et al. v. United States (2004). 

34 ISDS rulings in favour of investors: S.D. Myers, 
Inc. v. Government of Canada (1998), Pope 
& Talbot v. Government of Canada (1999), 
Mobil Investments Canada Inc. and Murphy Oil 
Corporation v. Government of Canada (2007); 
Settled ISDS cases: Ethyl Corporation v. The 
Government of Canada (1997), Dow AgroSciences 
LLC v. Government of Canada (2009), 
AbitibiBowater Inc. v. Government of Canada 
(2010), St. Marys VCNA, LLC v. The Government 
of Canada.

35 Emilio Agustín Maffezini v. The Kingdom of Spain 
(1997).

36 Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy.

37 Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 

(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy.

38 UNCTAD Investment Policy Hub: ISDS Database, 
accessed	on	January	15th, 2016, Author’s 
calculations.

39 Ibid.

40 Ibid.

41 Ibid.

42 Ibid.

43 Ibid.

44 Commonwealth of Australia, Department of 
Foreign Affairs, Australian Treaty Series 1988 
No 14: Agreement between the Government 
of Australia and the Government of the 
People’s Republic of China on the Reciprocal 
Encouragement and Protection of Investments.

45 Commonwealth of Australia, Department of 
Foreign Affairs, Australian Treaty Series 1991 
No 38: Agreement between the Government of 
Australia and the Government of the Independent 
State of Papua New Guinea for the Promotion and 
Protection of Investments; Australian Treaty Series 
1991 No 36: Agreement between Australia and 
the Socialist Republic of Vietnam on the Reciprocal 
Promotion and Protection of Investments; 
Australian Treaty Series 1992 No 19: Agreement 
between Australia and the Republic of Hungary 
on the Reciprocal Promotion and Protection of 
Investments; Australian Treaty Series 1992 
No 10: Agreement between Australia and the 
Republic of Poland on the Reciprocal Promotion 
and Protection of Investments; Australian Treaty 
Series 1993 No 30: Agreement between the 
Government of Australia and the Government 
of Hong Kong for the Promotion and Protection 
of Investments; Australian Treaty Series 1993 
No 19: Agreement between the Government of 
Australia and the Government of the Republic of 
Indonesia concerning the Promotion and Protection 
of Investments, and Exchange of Letters; 
Australian Treaty Series 1994 No 18: Agreement 
between Australia and the Czech Republic on 
the Reciprocal Promotion and Protection of 
Investments; Australian Treaty Series 1994 No 10: 
Agreement between the Government of Australia 
and the Government of Romania on the Reciprocal 
Promotion and Protection of Investments; 
Australian Treaty Series 1995 No 9: Agreement 
between Australia and the Lao People’s Democratic 
Republic on the Reciprocal Promotion and 
Protection of Investments; Australian Treaty Series 
1995 No 28: Agreement between the Government 
of Australia and the Government of the Republic 
of the Philippines on the Promotion and Protection 
of Investments, and Protocol; Australian Treaty 
Series 1997 No 4: Agreement between the 
Government of Australia and the Government 
of the Argentine Republic on the Promotion 
and Protection of Investments, and Protocol; 
Australian Treaty Series 1997 No 8: Agreement 
between Australia and the Republic of Peru on 
the Promotion and Protection of Investments, and 
Protocol.



32  |  Investor-State Arbitration and the Rule of Law: Debunking the Myths

46 Ibid.

47 All Australia’s BIT texts can be accessed at the 
Department of Foreign Affairs’ website http://dfat.
gov.au/trade/topics/investment/Pages/australias-
bilateral-investment-treaties.aspx. Accessed on 
January	15th, 2016.

48 Available online at http://dfat.gov.au/trade/
topics/investment/Pages/australias-bilateral-
investment-treaties.aspx and http://dfat.gov.au/
trade/agreements/Pages/trade-agreements.aspx. 
Accessed	on	January	15th, 2016.

49 Commonwealth of Australia, Department of 
Foreign Affairs (2000), Australian Treaty Series 
1998 No 23: Agreement between Australia and the 
Islamic Republic of Pakistan on the Promotion and 
Protection of Investments; Australian Treaty Series 
2000 No.14: Agreement between the Government 
of Australia and the Government of the Republic 
of India on the Promotion and Protection of 
Investments; Australian Treaty Series [2002] 
ATS 19: Agreement between the Government 
of Australia and the Government of the Republic 
of Egypt on the Promotion and Protection of 
Investments; Australian Treaty Series [2002] 
ATS 7: Agreement between the Government of 
Australia and the Government of the Republic 
of Lithuania on the Promotion and Protection of 
Investments; Australian Treaty Series [2003] ATS 
10: Agreement between the Australia and Uruguay 
on the Promotion and Protection of Investments; 
Australian Treaty Series [2007] ATS 20: 
Agreement between the Government of Australia 
and the Government of the United Mexican States 
on the Promotion and Protection of Investments 
and Protocol; Australian Treaty Series [2007] 
ATS 22: Agreement between the Government of 
Australia and the Government of the Democratic 
Socialist Republic of Sri Lanka on the Promotion 
and Protection of Investments; Australian Treaty 
Series [2010] ATS 8: Agreement between Australia 
and the Republic of Turkey on the Reciprocal 
Promotion and Protection of Investments.

50 Singapore-Australia Free Trade Agreement (2003), 
Chapter 8, Article 16, available at http://dfat.
gov.au/trade/agreements/safta/pages/singapore-
australia-fta.aspx. 

51 Ibid, Article 4.

52 Ibid, Article 14. 

53 Ibid., Article 5.

54 Ranald (2010), “The Politics of the TPPA in 
Australia”,	pp.	40-51	in	J.	Kelsey	(ed),No	Ordinary	
Deal:	Unmasking	the	Trans-Pacific	Partnership	
Free Trade Agreement, Allen & Unwin, Crows Nest, 
NSW.

55 Australian Government, Department of Foreign 
Affairs and Trade website, “Australia-United 
States Free Trade Agreement: Understanding the 
agreement”, available at http://dfat.gov.au/trade/
agreements/ausfta/fact-sheets/Pages/investment.
aspx, accessed on February 3rd, 2016.

56 See Myth 4 in Debunking the Seven ISDS Myths in 
this report.

57 The Heritage Foundation (2016), Index of 
Economic Freedom, available at http://www.
heritage.org/index/ranking. According to The 
Heritage Foundation, “Singapore is one of the 
world’s least corrupt countries. Legislators are 
allowed to and often do serve on the boards of 
private companies, including as chairpersons, 
creating potential conflicts of interest. Contracts 
are secure, there is no expropriation, and 
commercial courts function well. Singapore has 
one of Asia’s best intellectual property rights 
regimes.” 

58 World Economic Forum (2016), Global 
Competitiveness Index: Singapore, available 
at http://reports.weforum.org/global-
competitiveness-report-2014-2015/economies/#in
dexId=GCI&economy=SGP 

59 Tienhaara and Ranald (2011), “Australia’s rejection 
of Investor-State Dispute Settlement: Four 
potential contributing factors”, Investment Treaty 
News, International Institute for Sustainable 
Development,	July	12th, available at http://www.
iisd.org/itn/2011/07/12/australias-rejection-of-
investor-state-dispute-settlement-four-potential-
contributing-factors/. 

60 Australia-Chile Free Trade Agreement (2008), 
Article 10.20 (2), available at http://dfat.gov.au/
trade/agreements/aclfta/pages/australia-chile-fta.
aspx 

61 Ibid, Article 10.22.

62 Ibid, Article 10.26.

63 Ibid, Article 10.18.

64 Ibid, Article 10.20 (4).

65 Ibid, Article 10.27.

66 Ibid, Article 10.27.

67 Ibid, Annex 10-B.

68 Ibid, Article 10.25.

69 Ibid, Article 10.27. 

70 Trakman (2014), “Investor-State Arbitration: 
Evaluating Australia’s Evolving Position”, The 
Journal	of	World	Investment	&	Trade,	Vol.15,	
pp.152-192.

71 Australian Government (2011), “Gillard 
Government Trade Policy Statement: Trading our 
way to more jobs and prosperity”, Department of 
Foreign Affairs and Trade, April.

72 Tienhaara and Ranald (2011), “Australia’s rejection 
of Investor-State Dispute Settlement: Four 
potential contributing factors”, Investment Treaty 
News, International Institute for Sustainable 
Development,	July	12th.

73 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

74 Kurtz (2011), “The Australian Trade Policy 
Statement on Investor-State Dispute Settlement”, 
Insights, American Society of International Law, 
Vol. 15, Issue 22, August 2nd. 

75 Ibid.



Investor-State Arbitration and the Rule of Law: Debunking the Myths   |  33 

76 Ibid; Tienhaara and Ranald (2011), “Australia’s 
rejection of Investor-State Dispute Settlement: 
Four potential contributing factors”, Investment 
Treaty News, International Institute for 
Sustainable	Development,	July	12th.

77 Tietje and Baetens (2014), “The Impact of 
Investor-State-Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership”, 
Study commissioned by the Ministry for Foreign 
Trade and Development Cooperation, Ministry of 
Foreign Affairs, The Netherlands.

78 ASEAN countries are Indonesia, Malaysia, 
Philippines, Singapore, Thailand, Brunei, Vietnam, 
Laos, Myanmar and Cambodia. TPP members 
are	Australia,	Brunei,	Canada,	Chile,	Japan,	
Malaysia, Mexico, Peru, New Zealand, Singapore, 
the United States and Vietnam. All these free 
trade	agreements	(The	Japan-Australia	Economic	
Partnership Agreement; The Korea-Australia 
Free Trade Agreement; The ASEAN-Australia-
New Zealand Free Trade Agreement; The China 
Australia Free Trade Agreement; The Trans-
Pacific	Partnership	Agreement)	can	be	found	
at the Australian Department of Foreign Affairs 
and Trade’s website http://dfat.gov.au/trade/
agreements/Pages/status-of-fta-negotiations.aspx, 
accessed on February 5th, 2016. 

79 Australian Government (2009), Department of 
Foreign Affairs, Ministerial Letter from the Hon 
Simon Crean MP to New Zealand Minister of 
Trade Hon Tim Groser, February 27th, available at 
https://dfat.gov.au/trade/agreements/aanzfta/
Documents/minlet_aust.pdf. 

80 The China-Australia Free Trade Agreement has 
provisioned a Future Work Program to push 
for further review on the investment legal 
framework between the two nations (Article 9.9). 
Nonetheless the document already enhances 
previous ISDS commitments established in 
the 1988 China-Australia BIT, such as better 
qualification	of	national	and	most-favoured-
nation treatments (Articles 9.3 and 9.4), a code 
of conduct for arbitrators (Annex 9-A), conditions 
and limitations on consent (Article 9.14), export 
reports (Article 9.20), Consolidation of claims 
(9.21), non-punitive, pecuniary nature of awards 
(Article 9.22), appellate review mechanism 
negotiations (Article 9.23), establishment of a 
bilateral committee on investment (Article 9.7), 
and general exceptions to ISDS provisions (Article 
9.8).

81 Australian Government (2015), Department 
of Foreign Affairs, “TPP Agreement Chapter 
Summary: Investment”, December 1st, available 
at http://dfat.gov.au/trade/agreements/tpp/
summaries/Documents/investment.PDF; US 
Government	(2015),	Office	of	the	United	States	
Trade Representative, “Investor-State Dispute 
Settlement”, March, available at https://ustr.
gov/about-us/policy-offices/press-office/fact-
sheets/2015/march/investor-state-dispute-
settlement-isds. 

82 Palmer, ed. (2011), The Morality of Capitalism: 

What Your Professors Won’t Tell You,	Jameson	
books, US.

83 Hayek (1944), The Road to Serfdom, Routledge 
Press, UK.

84 Veroneau (2015), “We Still Need Investor-State 
Dispute Settlement”, CATO Unbound, Response 
Essays, May 13th.

85 In general less than a third of rulings are in favour 
of	investors,	or	even	less	than	a	fifth	in	case	of	
claims brought against developed host states — 
see The Global Rise of ISDS Cases.

86 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC.

87 Person (2015), “Why Libertarian Should Welcome 
ISDS”, CATO Unbound, Response Essays, May 15th.

88 Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy

89 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on Issues 
in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

90 Ibid.

91 ICSID Convention Arbitration Rule and ICSID 
Additional Facility Rules Article.

92 Ibid.

93 UNCITRAL (2013), “A Guide to UNCITRAL: Basic 
facts about the United Nations Commission on 
International trade law”, United Nations, online 
publication available at http://www.uncitral.org/
pdf/english/texts/general/12-57491-Guide-to-
UNCITRAL-e.pdf. 

94 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on Issues 
in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

95 For instance, see Donagh (2013), “Unfair, 
Unsustainable, and Under the Radar”, The 
Democracy Center Publication. For discussions 
on MFN clauses, see UNCTAD (2010), “Most-
Favoured-Nation Treatment”, UNCTAD Series on 
Issues in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

96 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on 
Issues in International Investment Agreements 
II, UNCTAD Publishing, United Nations, 
New York; UNCTAD (2007), “Investor-State 
Dispute Settlement and Impact on Investment 
Rulemaking”, UNCTAD Publishing, United Nations.

97 Ibid; Australian Government (2015), Department 
of Foreign Affairs, “TPP Agreement, Outcomes: 
Investment”, October 12th, available at http://
dfat.gov.au/trade/agreements/tpp/outcomes-
documents/Pages/outcomes-investment.aspx; 
US	Government	(2015),	Office	of	the	United	
States Trade Representative, “Investor-State 
Dispute Settlement”, March, available at https://



34  |  Investor-State Arbitration and the Rule of Law: Debunking the Myths

ustr.gov/about-us/policy-offices/press-office/
fact-sheets/2015/march/investor-state-dispute-
settlement-isds. 

98 See ISDS in Australia’s Politics and International 
Agreements. 

99 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on Issues 
in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

100 Gaukrodger and Gordon (2012), “Investor-State 
Dispute Settlement: A Scoping Paper for the 
Investment Policy Community”, OECD Working 
Papers on International Investment, 2012/03, 
OECD Publishing.

101	US	Government	(2015),	Office	of	the	United	
States Trade Representative, “Investor-State 
Dispute Settlement”, March, available at https://
ustr.gov/about-us/policy-offices/press-office/
fact-sheets/2015/march/investor-state-dispute-
settlement-isds; UNCTAD (2010), “Most-Favoured-
Nation Treatment”, UNCTAD Series on Issues in 
International Investment Agreements II, UNCTAD 
Publishing, United Nations, New York.

102 Tietje and Baetens (2014), “The Impact of 
Investor-State-Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership”, 
Study commissioned by the Ministry for Foreign 
Trade and Development Cooperation, Ministry 
of Foreign Affairs, The Netherlands; Singh 
and Sharma (2013), “Investor-State Dispute 
Settlement Mechanism: The Quest for a Workable 
Roadmap”,	Utrecht	Journal	of	International	and	
European Law, Vol. 29, Issue 76, pp.88-101; 
Joubin-Bret	and	Kalicki	(2014),	“Reform	of	
Investor-State Dispute Settlement: In search 
of a Roadmap”, TDM 1, Transational Dispute 
Management; Schill (2015), “Reforming Investor-
State Dispute Settlement (ISDS):Conceptual 
Framework and Options for the Way Forward”, 
E15 Task Force on Investment Policy Think Piece, 
International Centre for Trade and Sustainable 
Development (ICTSD).

103 Australia-Korea Free Trade Agreement, Annex 11-
E; Australia-China Free Trade Agreement, Article 
9.23.

104	Trans-Pacific	Partnership	Agreement,	Article	9.23	
(11).

105 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC; Abbott, Erixon and Ferracane 
(2014), “Demystifying Investor-State Dispute 
Settlement (ISDS)”, ECIPE Occasional Paper 
No.5, European Centre for International Political 
Economy.

106 Ska Keller Mep, European Green/EFA Group 
(2014), “investor-state lawsuits threaten 
democracy”, TTIP: Beware what lies beneath, 
Online Blog, March 24th, available at http://
ttip2016.eu/blog-detail/blog/Ska%20Keller%20
Investors%20TTIP.html. 

107 Tucker (2012), “Announcement of Flawed 2012 

Model BIT Shows Agenda Motivating Obama TPP 
Talks”, Eyes on Trade Public Citizen’s Blog on 
Globalization and Trade, April 20th, available at 
http://citizen.typepad.com/eyesontrade/2012/04/
announcement-of-flawed-investment-rules-show-
agenda-motivating-obama-trade-talks.html. 

108 Donagh (2013), “Unfair, Unsustainable, and Under 
the Radar”, The Democracy Center Publication.

109 Greenpeace EU Unit (2015), “Commission TTIP 
plan retains privileged corporate justice system”, 
Press Release, September 16th, available at http://
www.greenpeace.org/eu-unit/en/News/2015/
Commission-TTIP-plan-retains-privileged-
corporate-justice-system-Greenpeace/. 

110 Australian Services Union (2014), “Protecting 
Australian democracy means there should be 
no ISDS provisions in trade agreements”, ASU 
National	News	Publication,	July	14th, available 
at http://www.asu.asn.au/news/categories/
international/140707-no-isds-in-trade-
agreements. 

111 Ranald and Purse (2010), “Supplementary 
Submission on behalf of the Australian Fair 
Trade and Investment Network (AFTINET) to the 
Productivity Commission Review into Bilateral 
and Regional Trade Agreements”, Post-Draft 
Submission DR68, September 07th.

112	Chief	Justice	RS	French	AC	(2014),	“Investor-State	
Dispute Settlement — A Cut Above the Courts?”, 
Supreme	and	Federal	Courts	Judges’	Conference,	
July	9th.

113 The Greens Website, “INVESTOR-STATE DISPUTE 
SETTLEMENT (ISDS)”, available at http://greens.
org.au/news/sa/investor-state-dispute-settlement-
isds,	accessed	on	January	12th, 2016.

114 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on Issues 
in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

115 Lew, Mistelis and Kröll (2003), “Comparative 
international commercial arbitration”, Kluwer Law 
International; DeVries (1982), “International 
Commercial Arbitration: A Contractual Substitute 
for National Courts”, Tul. L. Rev., Vol.57, p.42; 
Mentschikoff (1961), “Commercial Arbitration”, 
Columbia Law Review, Vol.61 (5), pp. 846–69, 
Columbia Law Review Association; Wolaver 
(1934), “The Historical Background of Commercial 
Arbitration”, University of Pennsylvania Law Review 
and American Law Register, pp.132-146.

116 Nicholas Vincent et al (2015), “Magna Carta: 
The Foundation of Freedom 1215-2015”, Third 
Millennium Information Publishing, London.

117 Donagh (2013), “Unfair, Unsustainable, and 
Under the Radar”, The Democracy Center 
Publication; Miller and Hicks (2015), “Investor-
State Dispute Settlement: A Reality Check”, CSIS 
Publishing, Centre for Strategic & International 
Studies, Washington DC. Also see the Australian 
Senate Final Report on Trade and Foreign 
Investment (Protecting the Public Interest) 
Bill 2014, available at http://www.aph.gov.au/



Investor-State Arbitration and the Rule of Law: Debunking the Myths   |  35 

Parliamentary_Business/Committees/Senate/
Foreign_Affairs_Defence_and_Trade/Trade_and_
Foreign_Investment_Protecting_the_Public_
Interest_Bill_2014/Report. 

118 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

119 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC; Veroneau (2015), “We Still 
Need Investor-State Dispute Settlement”, CATO 
Unbound, Response Essays, May 13th.

120 Ibid.

121 See ISDS in Australia’s Politics and International 
Agreements.

122 Tietje and Baetens (2014), “The Impact of 
Investor-State-Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership”, 
Study commissioned by the Ministry for Foreign 
Trade and Development Cooperation, Ministry of 
Foreign Affairs, The Netherlands.

123 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on Issues 
in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

124 Ibid.

125 Washington Post Editorial Board (2015), 
“The Post’s View: Don’t buy the trade deal 
alarmism”, March 11th, available at https://www.
washingtonpost.com/opinions/dont-buy-the-
trade-deal-alarmism/2015/03/11/41575fee-c1d5-
11e4-9271-610273846239_story.html; ITS Global 
(2015), “Analysis: Demystifying ISDS”, Trade & 
Prosperity	Briefing,	November	(II).

126 Australian Senate Final Report on Trade and 
Foreign Investment (Protecting the Public Interest) 
Bill 2014, Chapter 2.

127 Dr Sam Luttrell and Dr Romesh Weeramantry 
(2014), Submission 106 to Senate Foreign Affairs, 
Defence and Trade Legislation Committee Inquiry 
to the Trade and Foreign Investment (Protecting 
the Public Interest) Bill 2014.

128 Alexandrov (2014), “Investor-State Dispute 
Settlement: It’s all in the Balance of Interests”, 
Investor State Dispute Settlement: A Reality 
Check Conference Proceedings, October 31st.

129 UNCTAD (2014), “Investor-State Dispute 
Settlement: A Sequel”, UNCTAD Series on Issues 
in International Investment Agreements II, 
UNCTAD Publishing, United Nations, New York.

130 Australian Government (2015), Department of 
Foreign Affairs, “TPP Agreement, Outcomes: 
Investment”, October 12th, available at http://
dfat.gov.au/trade/agreements/tpp/outcomes-
documents/Pages/outcomes-investment.aspx. 

131 Ikenson (2014), “A Compromise to Advance the 
Trade Agenda: Purge Negotiations of Investor-
State Dispute Settlement”, CATO Institute, Free 
Trade Bulletin No.57, March 4th.

132 Dr Patricia Ranald quoted in Senate Foreign 
Affairs, Defence and Trade Legislation Committee 
Inquiry to the Trade and Foreign Investment 
(Protecting the Public Interest) Bill 2014.

133 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

134 European Commission (2015), Investor-State 
Dispute Settlement (ISDS): Some facts and 
figures”,	March	12th, Online Publication available 
at http://trade.ec.europa.eu/doclib/docs/2015/
january/tradoc_153046.pdf. 

135 Ibid.

136 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC; Aldonas (2014), “Investor-State 
Dispute Settlement: A Reality Check — Keynote 
Address”, Investor State Dispute Settlement: A 
Reality Check Conference Proceedings, October 
31st.

137 Nicholas Vincent et al (2015), “Magna Carta: 
The Foundation of Freedom 1215-2015”, Third 
Millennium Information Publishing, London.

138 The Universal Declaration of Human Rights (1948), 
Article 17: “(1) Everyone has the right to own 
property alone as well as in association with 
others. (2) No one shall be arbitrarily deprived of 
his property.”

139 Protocol to the Convention for the Protection of 
Human Rights and Fundamental Freedoms (1952), 
Article 1: “Every natural or legal person is entitled 
to the peaceful enjoyment of his possessions. No 
one shall be deprived of his possessions except in 
the public interest and subject to the conditions 
provided for by law and by the general principles 
of international law.”

140 See the United States Constitution, amend V: 
“No person shall be ... deprived of life, liberty, or 
property, without due process of law; nor shall 
private property be taken for public use, without 
just compensation.”; The New Zealand Bill of 
Rights Act 1990, section 21: “Everyone has the 
right to be secure against unreasonable search 
or seizure, whether of the person, property, or 
correspondence or otherwise.”; The Australian 
Constitution, Section 51(xxxvi) on “the acquisition 
of property on just terms from any State or person 
for any purpose”. 

141 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

142 Franck (1995), Fairness in international law and 
institutions, Oxford: Clarendon Press.

143 See Appendix: The ISDS Cases involving 
Australian Investors and Government.

144 See Figure 7: ISDS Arbitration Outcome by 
Development Status of State Respondents.

145 Federation of German Industries (2014), “The 
“I” in TTIP: Why the Transatlantic Trade and 
Investment Partnership Needs an Investment 



36  |  Investor-State Arbitration and the Rule of Law: Debunking the Myths

Chapter”, Position Paper, September. Endorsing 
this view, also see Tietje and Baetens (2014), 
“The Impact of Investor-State-Dispute Settlement 
(ISDS) in the Transatlantic Trade and Investment 
Partnership”, Study commissioned by the Ministry 
for Foreign Trade and Development Cooperation, 
Ministry of Foreign Affairs, The Netherlands.

146 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

147 Productivity Commission (2014), “Access to 
Justice	Arrangements”,	Inquiry	Report	No.72,	
September. Also see analysis in Farrell (2014), 
“‘Slow, expensive, complicated’ legal system must 
be improved”, The Conversation, April 10th.

148 Lester (2015), “Does Investor State Dispute 
Settlement Need Reform?”, CATO Unbound, Lead 
Essay, May 11th; Ikenson (2014), “A Compromise 
to Advance the Trade Agenda: Purge Negotiations 
of Investor-State Dispute Settlement”, CATO 
Institute, Free Trade Bulletin No.57, March 4th.

149 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

150 Ibid.

151 Veroneau (2015), “We Still Need Investor-State 
Dispute Settlement”, CATO Unbound, Response 
Essays, May 13th.

152 UNCTAD (2010), “Investor–State Disputes: 
Prevention and Alternatives to Arbitration”, 
UNCTAD Series on International Investment 
Policies for Development, United Nations, New 
York and Geneva.

153 Salacuse (2007), “Is there a better way? 
Alternative Methods of Treaty-Based, Investor-
State Dispute Resolution”, Fordham International 
Law	Journal.	Vol.	31,	No.	1:	138–185;	Franck	S	
(2008b). “Challenges facing investment disputes: 
reconsidering dispute resolution in international 
investment agreements”; in Sauvant K with 
Chiswick-Patterson M (eds.), Appeals Mechanism 
in International Investment Disputes, Oxford 
University Press: 143–192.

154 Gaukrodger and Gordon (2012), “Investor-State 
Dispute Settlement: A Scoping Paper for the 
Investment Policy Community”, OECD Working 
Papers on International Investment, 2012/03, 
OECD Publishing.

155 UNCTAD (2010), “Investor–State Disputes: 
Prevention and Alternatives to Arbitration”, 
UNCTAD Series on International Investment 
Policies for Development, United Nations, New 
York and Geneva.

156 Lester (2015), “Does Investor State Dispute 
Settlement Need Reform?”, CATO Unbound, Lead 
Essay, May 11th.

157 Productivity Commission (2010), “Bilateral and 
Regional Trade Agreements”, Research Report, 
November, Canberra.

158 Ibid.

159 Colen, Persyn and Guariso (2014), “What type of 

FDI is attracted by bilateral investment treaties?”, 
LICOS Discussion Paper Series, Discussion Paper 
346/2014, KU Leuven; UNCTAD (2009), “The 
Role of International Investment Agreements in 
Attracting Foreign Direct Investment to Developing 
Countries”, UNCTAD Series on International 
Investment Policies for Development, Geneva.

160 Marley (2015), “Magna Carta: Talisman of Liberty”, 
Centre	for	Independent	Studies,	June	26th. 

161 Person (2015), “Why Libertarian Should Welcome 
ISDS”, CATO Unbound, Response Essays, May 15th; 
Veroneau (2015), “We Still Need Investor-State 
Dispute Settlement”, CATO Unbound, Response 
Essays, May 13th; Hajzler (2012), “Expropriation of 
Foreign Direct Investment: Sectoral Patterns from 
1993 to 2006,” Review of World Economics, Vol. 
148, No. 1.

162 For an extensive literature review on the topic, 
see Abbott, Erixon and Ferracane (2014), 
“Demystifying Investor-State Dispute Settlement 
(ISDS)”, ECIPE Occasional Paper No.5, European 
Centre for International Political Economy.

163 Sauvant and Sachs (2009), “The Effect of Treaties 
on Foreign Direct Investment: Bilateral Investment 
Treaties, Double Taxation Treaties, and Investment 
Flows”, pp. 171-224, Oxford University Press, 
Oxford and New York; UNCTAD (2009), “The 
Role of International Investment Agreements in 
Attracting Foreign Direct Investment to Developing 
Countries”, UNCTAD Series on International 
Investment Policies for Development, Geneva.

164	Büthe	and	Milner	(2009),	“Bilateral	Investment	
Treaties and Foreign Direct Invest: A Political 
Analysis”, in The Effect of Treaties on Foreign 
Direct Investment: Bilateral Investment Treaties, 
Double Taxation Treaties, and Investment Flows. 

165 Neumayer and Spess (2005), “Do Bilateral 
Investment Treaties Increase Foreign Direct 
Investment to Developing Countries?” London: 
LSE Research Online; Coupé, Orlova and Skiba 
(2006), “The Effect of Tax and Investment Treaties 
on Bilateral FDI Flows to Transition Countries”, 
Working Paper, 1-37.

166 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC.

167	Warren	(2015),	“The	Trans-Pacific	Partnership	
clause everyone should oppose”, The Washington 
Post, Opinions, February 25th; Tietje and Baetens 
(2014), “The Impact of Investor-State-Dispute 
Settlement (ISDS) in the Transatlantic Trade and 
Investment Partnership”, Study commissioned by 
the Ministry for Foreign Trade and Development 
Cooperation, Ministry of Foreign Affairs, The 
Netherlands.

168 Lester (2015), “Does Investor State Dispute 
Settlement Need Reform?”, CATO Unbound, Lead 
Essay, May 11th.

169 The Greens (2015), “PLAIN PACKAGING VICTORY 
IS OUTSTANDING FOR PUBLIC HEALTH BUT ISDS 



Investor-State Arbitration and the Rule of Law: Debunking the Myths   |  37 

STILL HANGS LIKE A DAMOCLES SWORD OVER 
AUSTRALIAN DEMOCRACY”, News, December 
18th, available online at http://greens.org.au/
news/tas/plain-packaging-victory-outstanding-
public-health-isds-still-hangs-damocles-sword-
over; The Greens (2015), “WHAT THE TPP MEANS 
FOR AUSTRALIA”, Magazine, August 20th, available 
at http://greens.org.au/magazine/national/what-
tpp-means-australia.

170 Gaukrodger and Gordon (2012), “Investor-State 
Dispute Settlement: A Scoping Paper for the 
Investment Policy Community”, OECD Working 
Papers on International Investment, 2012/03, 
OECD Publishing; also see European Commission 
(2015), Investor-State Dispute Settlement (ISDS): 
Some	facts	and	figures”,	March	12th, Online 
Publication available at http://trade.ec.europa.eu/
doclib/docs/2015/january/tradoc_153046.pdf.

171 Miller and Hicks (2015), “Investor-State Dispute 
Settlement: A Reality Check”, CSIS Publishing, 
Centre for Strategic & International Studies, 
Washington DC.

172 Franck (2014), “An Evidence-Based Approach to 
International Investment Law”, Investor State 
Dispute Settlement: A Reality Check Conference 
Proceedings, October 31st.

173	The	Tribunal	was	composed	of	J.	William	Rowley	
QC (chairman), the Hon. Charles N. Brower and 
Christopher Lau SC. T. The seat of the UNCITRAL 
arbitration was Singapore, but the hearings were 
held in London for convenience.

174 White Industries Australia Limited v. The Republic 
of India (UNCITRAL Case, 2010).

175 Effective means clauses in bilateral investment 
treaties are so-named because they require 
the host state to the investment to provide the 
investor with “effective means” of asserting claims 
and enforcing rights in the state’s domestic legal 
system. 

176 Friedrich. S (2012), “White Industries v. India: 
Investment Arbitration as Last Resort to Overcome 
Hurdles in Enforcing Arbitral Awards”, Latham 
&	Watkins	LLP,	International	Arbitration,	June	
publication.

177 Friedrich. S (2012), “White Industries v. India: 
Investment Arbitration as Last Resort to Overcome 
Hurdles in Enforcing Arbitral Awards”, Latham 
&	Watkins	LLP,	International	Arbitration,	June	
publication.

178 White Industries Australia Limited v. Republic of 
India Tribunal, Final Award (2011), available at 
http://www.italaw.com/sites/default/files/case-
documents/ita0906.pdf.

179 Ranjan, P (2012) “The White Industries 
Arbitration: Implications for India’s Investment 
Treaty Program”,International Institute for 
Sustainable Development at https://www.iisd.org/
itn/2012/04/13/the-white-industries-arbitration-
implications-for-indias-investment-treaty-program/ 

180 Friedrich. S (2012), “White Industries v. India: 
Investment Arbitration as Last Resort to Overcome 

Hurdles in Enforcing Arbitral Awards”, Latham 
&	Watkins	LLP,	International	Arbitration,	June	
publication.

181 Planet Mining Proprietary Limited v. Republic of 
Indonesia (ICSID Case No. ARB/12/40 and 12/14).

182 IISD (2014), “Awards and Decisions”, Investment 
Treaty News, May 14th, available at https://www.
iisd.org/itn/2014/05/14/awards-and-decisions-15/.

183 UNCTAD (2012), Churchill Mining and Planet 
Mining Pty Ltd, formerly ARB/12/40 v. Republic 
of Indonesia (ICSID Case No. ARB/12/40 and 
12/14), Investment Policy Hub, ISDS Case Details, 
accessed	on	January	4th 2016, and available at 
http://investmentpolicyhub.unctad.org/ISDS/
Details/452.

184	ICSID	Case	Details	(accessed	on	January	4th 
2016), Churchill Mining and Planet Mining 
Pty Ltd, formerly ARB/12/14 v. Republic of 
Indonesia (ICSID Case No. ARB/12/14 and 
12/40), available at https://icsid.worldbank.
org/apps/icsidweb/cases/Pages/casedetail.
aspx?caseno=ARB/12/14%20and%2012/40 

185 IISD (2014), “Awards and Decisions”, Investment 
Treaty News, May 14th, available at https://www.
iisd.org/itn/2014/05/14/awards-and-decisions-15/.

186 Ibid. 

187 Ibid.

188 UNCTAD (2012), Churchill Mining and Planet 
Mining Pty Ltd, formerly ARB/12/40 v. Republic 
of Indonesia (ICSID Case No. ARB/12/40 and 
12/14), Investment Policy Hub, ISDS Case Details, 
accessed	on	January	4th 2016, and available at 
http://investmentpolicyhub.unctad.org/ISDS/
Details/452.

189 Tethyan Copper Company Pty Limited v. The 
Islamic Republic of Pakistan, Decision on 
Claimant’s Request for Provisional Measures 
(2012), available at http://www.italaw.com/sites/
default/files/case-documents/italaw1182.pdf.

190 Ibid; The arbitral panel was comprised of Klaus 
Sachs as President, Leonard Hoffman appointed 
by Pakistan, and Stanimir Alexandrov appointed 
by	Tethyan	Copper	after	initial	appointee	John	
Beechey’s resignation.

191 ICSID Case Details: Tethyan Copper Company 
Pty Limited v. Islamic Republic of Pakistan (ICSID 
Case No. ARB/12/1). 

192 Mahmood (2012), “ICSID Case Commentary: 
Tethyan Copper Company Pty. Limited v. The 
Islamic Republic of Pakistan (ICSID Case No 
ARB/12/1), Decision on Claimant’s Request for 
Provisional Measures”, AILA Blog, December 13th.

193 Ibid.

194 Ibid.

195 Ibid.

196 Tethyan Copper Company Pty Limited v. The 
Islamic Republic of Pakistan, Decision on 
Claimant’s Request for Provisional Measures 
(2012), available at http://www.italaw.com/sites/



38  |  Investor-State Arbitration and the Rule of Law: Debunking the Myths

default/files/case-documents/italaw1182.pdf.

197 Philip Morris Asia Limited v. The Commonwealth of 
Australia (UNCITRAL PCA Case No. 2012-12).

198 Australian Government, Attorney-General’s 
Department	(accessed	on	28	June	2015),	
“Tobacco plain packaging—investor-state 
arbitration”, available at https://www.ag.gov.au/
tobaccoplainpackaging.

199 High Court of Australia (2011), British American 
Tobacco Australasia Limited and Ors v. The 
Commonwealth of Australia, Case No. S389/2011, 
available at http://www.hcourt.gov.au/cases/
case-s389/2011.

200 Australia’s Response to the Notice of Arbitration 
(2011), Philip Morris Asia Limited v. The 
Commonwealth of Australia (PCA Case No. 2012-
12), available at http://www.italaw.com/sites/
default/files/case-documents/ita0666.pdf. 

201 Hepburn and Peterson (2015), “Australia prevails 
in arbitration with Philip Morris over tobacco 
plain packaging dispute”, Investment Arbitration 
Reporter, published on December 17, 2015 and 
available at https://www.iareporter.com/articles/
breaking-australia-prevails-in-arbitration-with-
philip-morris-over-tobacco-plain-packaging-
dispute/.





Level 1, 131 Macquarie St, Sydney NSW 2000  •  phone: +61 2 9438 4377  •  fax: +61 2 9439 7310  •  email: cis@cis.org.au

About the Author

Research Report 13 (RR13) • ISSN: 2204-8979 (Printed) 2204-9215 (Online) • ISBN: 978-1-922184-63-4        

Published April 2016 by The Centre for Independent Studies Limited. Views expressed are those of the 
authors and do not necessarily reflect the views of the Centre’s staff, advisors, directors or officers. 
© The Centre for Independent Studies (ABN 15 001 495 012), 2016
This publication is available from The Centre for Independent Studies. Visit www.cis.org.au.

Dr Patrick Carvalho

Dr Patrick Carvalho is a Research Fellow in the Economics Program at the 
Centre for Independent Studies. Prior to joining the CIS, he worked as the 
Head of the Economic Studies Division at the Federation of Industries of Rio 
de	 Janeiro	 and	 as	 a	 Lecturer	 in	 the	 Research	 School	 of	 Economics	 at	 the	
Australian National University.

He holds a PhD in Economics from the ANU Crawford School of Public Policy 
and is a registered Brazilian lawyer with graduate degrees in commerce and 
international relations.


