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espite the hype about enterprise bargaining and the individualisation of
employment arrangements since the early 1990s, the award system continues
to play a significant role in Australia’s industrial relations. This is because awards

serve as the basis for many non-award agreements.
An award—a legally enforceable document that sets out the minimum rates of pay

and conditions of employment—typically applies to employees across an industry or an
occupation. This one-size-fits-all approach does not take into account the particular
circumstances of particular enterprises. For example, hospitality businesses in Sydney
and Hobart, if covered by the same award, are obliged to pay their workers similiar
wages, regardless of the varying costs of running a business in those cities. Such an anomaly
may be contributing to Tasmania’s relatively high jobless rate.

Some critics argue that the cumbersome and centralised award system should be replaced
by a system that relies on the common law, but there is only limited support among
employers for such a measure. Employers in certain industries, such as agriculture, generally
see the award system as detrimental. Yet many others do not have a burning desire to
abolish it.

They are concerned that upon the removal of the award system, polititicians and
unions would soon begin to fill the legal vacuum with new legislation, and things would
change for the worse.

This is not to say that the award system should be left as it stands now. Surveys and
interviews with employers reveal an enduring dissatisfaction with the current system.
Four reforms are proposed:

(i) reintroduce differential rates of pay for regional businesses;
(ii) make it easier for employers in extreme hardship to access exemption from certain

award provisions;
(iii) ban pattern bargaining explicitly; and
(iv) provide employers with an option to opt out of the award system.

These reforms would aim to create a more decentralised, flexible system where working
conditions and wages would better suit the nature and location of individual enterprises.
Productivity and job creation would be boosted as a consequence.
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Introduction: Is the award system just another poor law?
The award ‘system’ has been a cornerstone of Australia’s industrial relations for almost a century.
The award—a legally enforceable document that sets out the minimum rates of pay and
conditions of employment—is usually made by a process that begins with a union serving a log
of claims on an employer or a group of employers. These claims are by design extravagant—for
example, a 100% pay rise—so that they will be rejected by employers. Thereby arises a ‘paper
dispute’, in which a relevant industrial tribunal is called to conciliate and arbitrate. Conciliation
and arbitration are compulsory. Once made, an award is legally binding and remains so usually
for three years.1

A typical award applies to employees across an industry or an occupation. This one-size-fits-
all approach does not take into account the particular circumstances of particular enterprises.
This, critics say, may hinder productivity, for rates of pay set by an award may not reflect the
performance of enterprises concerned.2 Workers have little incentive to abandon inefficient
work practices, resulting in low productivity. The upshot of low productivity may be job
losses. There is another reason why an award may frustrate optimal operations of enterprises.
The process of award making, which is set off by creation of a dispute, is adversarial by nature
and encourages confrontation rather than cooperation between employers and employees. Again,
productivity tends to suffer.

Industry or occupational awards, by having little or no regard to individual enterprises’
capacity to pay, can also lead to unemployment. Some of the enterprises that come under a
given award may well have the capacity to provide wages and conditions as prescribed by that
award. But others may simply not be able to afford the consequent labour costs. They may
have no choice but to let some employees go or even to close down their businesses. The award
system then, in theory, would increase unemployment.

It is difficult to find strong evidence that would allow an effective evaluation of these
theoretical claims. Since the Australian Industrial Relations Commission (AIRC) approved
enterprise bargaining in October 1991,3 the locus of industrial relations has, to a remarkable
extent, shifted from industries to enterprises. The role of the award system has declined
accordingly. Productivity has shot up, and unemployment as of August this year is at its lowest
since January 1990. It has yet to be established, however, that the rise in productivity or the fall
in unemployment has been caused by the decline of the award system.4

The previous two papers in The Centre for Independent Studies’ Poor Laws series have
argued that unfair dismissal laws and minimum wages, while intended to protect workers,
achieve quite the opposite by contributing to unemployment.5 This paper, the third of the
series, explores the question of whether the award system is indeed another example of such
poor laws. It suggests that, while the case for abolishing awards is not compelling, there is an
acute need for fundamental reform. In particular, four measures are proposed:

(i) reintroduce differential rates of pay for regional businesses;
(ii) make it easier for employers in extreme hardship to access exemption from certain award

provisions;
(iii) ban so-called ‘pattern bargaining’ explicitly; and
(iv) provide employers with an option to opt out of the award system.

The award system today
The award system arose out of a belief that workers were at an inherent disadvantage vis-à-vis
employers. Pre-federation Australia in the final decade of the 19th century was beset by
widespread industrial unrest. Industrial tribunals were therefore established at both federal and
state levels, with powers to arbitrate between employers and workers. The making and variation
of awards in prevention and settlement of industrial disputes was, and still remains, central to
their function. At that time, the new system was seen as ‘ethical progress’, for it would correct
the inequality of bargaining power that undoubtedly existed between employers and employees,
with the government effectively protecting the latter.6 Award coverage gradually grew and
stood at 87% of the total workforce in 1974.7

As noted earlier, enterprise bargaining has now replaced award making as the predominant
method of setting pay. Nonetheless, one in five employees still depends entirely on awards,
that is, receive wages exactly as prescribed by relevant awards (see Table 1). The incidence of
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award-only coverage is particularly high among the lowest-skilled workers: approximately 42%
of ‘Elementary clerical, sales and service workers’ and 34% of ‘Labourers and related workers’
have their pay determined by awards.

Yet these statistics underestimate the continuing importance of the award system. There are
five ways in which workers classified under ‘collective agreements’ or ‘individual agreements’ in
Table 1 have their pay and conditions influenced by awards:

(i) Awards serve as the basis for the majority of enterprise agreements
Enterprise bargaining, after being endorsed by the AIRC, was given a greater role under the Industrial
Relations Reform Act 1993 (1993 Act). The Workplace Relations Act 1996 (1996 Act), which
amends the 1993 Act, is intended to further facilitate enterprise bargaining. For example, it limits
the scope of an award to ‘20 Allowable Matters’ and encourages employers and employees to
include other matters in enterprise agreements.8 Trade unions negotiate enterprise agreements on
behalf of employees at relevant enterprises. Under the 1996 Act, groups of employees are also
allowed to undertake enterprise bargaining without union representation. An enterprise agreement,
once drawn up, is brought before a relevant industrial tribunal for a ‘no-disadvantage test’. This
aims to ensure that pay and conditions established through enterprise bargaining, taken as a whole,
are not inferior to those set out in an award that would otherwise be applicable. Enterprise
agreements that fail the no-disadvantage test are neither certified by nor enforceable in industrial
tribunals. Put another way, the contents of certified enterprise agreements are to a significant
extent dictated by those of corresponding awards.9

(ii) ‘Comprehensive agreements’ remain very rare
It is possible, technically speaking, for a certified enterprise agreement to set all the terms and
conditions of employment and thereby to override any relevant awards. But such ‘comprehensive
agreements’ are the exception rather than the rule. Most certified agreements—96.8% according
to a 2001 estimate—still operate in conjunction with awards.10 For example, a worker may
have his or her pay set by an enterprise agreement and working conditions by awards.

(iii) Increases in award rates flow on to employees whose wages are supposedly set by enterprise
agreements
On 30 September 2002, there were 14,450 federal enterprise agreements that contained
provisions concerning wages.11 Among the 1,537,000 employees who were covered by such
agreements, 21,200 (1.4%) would be granted automatic pay increases in line with safety net

Table 1. Methods of setting pay, 2002 (%)

Occupation(a) Skill Awards Collective Individual Total*
Level(a) only(b) agreements(c) agreements(d)

Managers and administrators 1 0.4 20.5 79.1 100.0
Professionals 1 7.4 55.7 36.9 100.0
Associate professionals 2 6.1 37.7 56.2 100.0
Tradespersons and related workers 3 25.7 27.9 46.4 100.0
Advanced clerical and service workers 3 12.1 24.4 63.4 99.9
Intermediate clerical, sales and service workers 4 25.2 35.1 39.7 100.0
Intermediate production and transport workers 4 17.7 46.1 36.2 100.0
Elementary clerical, sales and service workers 5 41.5 35.2 23.3 100.0
Labourers and related workers 5 34.4 38.1 27.5 100.0

All occupations 20.5 38.2 41.3 100.0

*May not be 100.0 due to rounding.
Notes: (a) Occupations and skills are classified according to the Australian Bureau of Statistics (ABS), Australian Standard Classification
of Occupations, 2nd edition, ABS Cat. No. 1220.0 (Canberra: ABS, 1997); (b) Employees who had their wages or salaries set primarily
by awards and were not paid more than the award rates of pay; (c) Employees who had their wages or salaries set primarily by registered
or unregistered collective agreements or enterprise awards; (d) Employees who had their wages or salaries set primarily by registered or
unregistered individual agreements.
Source: ABS, Employee Earnings and Hours, ABS Cat. No. 6306.0 (Canberra: ABS, 2002), Table 25.



Issue Analysis   4

The ‘equal wage
for equal work’

principle of
centralised
bargaining

will result in
misallocation

of resources
and will lower
productivity.

adjustments, that is, annual award wage reviews conducted by the AIRC; 97,700 (6.4%) would
receive increases where consistent with principles behind safety net adjustments; 57,700 (3.7%)
would receive increases depending on levels of safety net adjustments; and another 302,100
(19.6%) were covered by agreements that left open the possibility of pay increases based on
safety net adjustments.

(iv) ‘Pattern bargaining’ is common
Pattern bargaining generally refers to a process of enterprise bargaining whereby trade unions
seek uniform pay and conditions for employees across an industry. It is particularly widespread
in the building and construction industry, where 61% of whose workers were covered by
pattern agreements in 2000 to 2001.12 Because pattern bargaining is essentially award making
in disguise, it is likely to deliver very few, if any, of the potential productivity or employment
gains associated with enterprise bargaining.

(v) Award-only workers who receive ‘over-award payments’ are classified as being on individual
agreements
The ‘individual agreements’ category in Table 1 is not entirely what it seems to be. It includes
not only workers who genuinely have individual agreements—for instance, workers whose pay
and conditions are set at common law or by certified individual agreements13—but also workers
who are covered by awards but receive wages that exceed the rates prescribed by those awards
(over-award payments).

Despite all the hype about the prevalence of enterprise bargaining or the individualisation of
employment arrangements, the award system continues to play a significant role in Australia’s
industrial relations. Hence, reforming and improving the current system should be a lasting
priority. This paper, accordingly, uses the term the award system to include enterprise and
individual agreements insofar as their contents are affected by those of awards.

Theoretically speaking⁄
Cross-country studies have sharply disagreed on what effect centralised bargaining might have on
economic performance or even on whether there is any link at all between the two.14 Two recent
studies, however, have put forward a somewhat compelling, though largely theoretical, case against
centralised bargaining.15 In a nutshell, they both argue that today’s industrial economies, which
have been vastly transformed over time, are incompatible with centralised bargaining. Compared
to the past, tasks performed by individual workers are far more diverse, and the labour force as a
consequence is far more heterogeneous. The ‘equal wage for equal work’ principle of centralised
bargaining, applied under these circumstances, will result in misallocation of resources and will
lower productivity. This, according to the authors of these studies, is why there has been increasing
resistance to centralised bargaining in many industrial countries as well as why they need to move
further away from their heavily regulated labour market regimes.16

Wage setting in today’s Australia remains essentially centralised. Certainly, it is possible by
law to adjust award wages upwards (but not downwards), and individual enterprises are allowed
to make over-award payments to their employees. Nonetheless, the levels of these payments
would still be influenced by base award rates that are centrally determined. Industrial tribunals
are, in making their decisions, not primarily concerned with the circumstances of individual
enterprises. They are instead guided by ‘comparative wage justice’—a notion that employees
performing similar work, irrespective of the enterprise to which they belong, should receive
similar pay. Take federal award wages, which are annually adjusted in the AIRC’s safety net
review. Typically, all award minimum wages are increased by the same amount. In the May
2002 decision, for example, federal award workers were granted an $18 per week across-the-
board pay rise.17 There is therefore a broad tendency for wage rigidity—or more precisely, wage
relativity between industries and occupations—to persist over time. One study shows that
market forces—such as price levels, national productivity and unemployment rates that would
determine wage levels in a competitive economy—had little bearing on award wage levels at
least before 1997.18 This is despite the fact that the AIRC is given a mandate to refer to general
economic conditions in performing their tasks (1996 Act, s 90).
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The organisation of work within an enterprise or a workplace steadily evolves in a rapidly
changing economy like today’s. As Assar Lindbeck and Dennis Snower argue with regard to
centralised bargaining in general, a group of workers who are pigeon-holed by an award as
falling under the same occupational category may differ in attributes such as judgement, initiative,
creativity and competence.19 Employers should be able to give such workers different tasks and
pay them accordingly. The same applies to low-skilled workers, a large proportion of whom
rely entirely on awards. The outcome of award wage determination, which might well have
been appropriate in the past, no longer suits contemporary enterprises or workplaces.

Is there empirical evidence?
If, as theory predicts, the award system is a major impediment to productivity growth and
employment growth, the rise of enterprise bargaining after the early 1990s should have boosted
productivity and employment. There are some signs that this has happened. Australia’s
productivity performance during the growth cycle from 1993-94 through to 1998-99—that
is, after the role of enterprise bargaining was enhanced—was better than that during any of the
preceding growth cycles.20 Survey findings show that firms that opted for enterprise agreements
generally had higher productivity than firms that remained on awards.21 The unemployment
rate, which had reached 10% in 1993, steadily dropped after that.

These statistics, however, only point to correlation, not causation. The increase in
productivity and the decrease in unemployment might have merely coincided with the spread
of enterprise bargaining. Likewise, it is entirely possible that productivity had been higher to
begin with at firms that opted for enterprise agreements, for there are a number of factors
besides enterprise bargaining that can drive productivity and employment growth. Perhaps the
most important is technological advance and innovation, which unfolded rapidly in Australia
in the 1990s.22

Interestingly, employers themselves appear ambivalent about enterprise bargaining. The
two major industrial relations surveys conducted in the 1990s—the 1995 Australian Workplace
Industrial Relations Survey, and the 1998 National Institute of Labour Studies Workplace
Management Survey—both show that the most common reason why employers adopted
enterprise bargaining was to obtain better productivity outcomes.23 There is, however, little
evidence that such expectations were met by the end of the 1990s. In the 1999 Workplace
Agreements Survey of New South Wales employers, 59% of the employers who had embraced
(any) non-award agreements claimed that there had been no effect on labour productivity at
their firms, and 62% indicated that profitability had neither improved nor deteriorated.24

Furthermore, there were large numbers of employers who had no non-award agreements.
Of these employers, a significant proportion said this was because they were comfortable
with existing awards (55%) and/or because they saw no perceivable advantage in adopting
non-award agreements (49%, multiple responses allowed).25

How do employers perceive the award system?
The evidence that the reform undertaken so far has benefited enterprises is at best weak. There
are even some employers who believe that switching over to non-award agreements is not
worth the hassle. So do employers see any advantage in further dismantling the award system?
To answer this question, The Centre for Independent Studies carried out interviews with several
employer associations across Australia while surveying employers’ opinions expressed in the
media.

Many employers do see the award system as detrimental to their businesses. But the degree
to which they do so differs from one employer to another, depending on the industry to which
they belong. Typically, those in agriculture are very critical of awards. The National Farmers’
Federation (NFF) has described the award system as ‘ancient’,26 and has often expressed strong
opposition to the annual safety net decision. For example, the May 2003 safety net decision,
whereby minimum award wages were raised by up to $17 a week, was in the NFF’s view
‘disappointing when drought had cut 80,000 rural jobs and halved farm incomes’ and ‘unfair
on unemployed rural workers who would be “priced out of jobs”’.27 According to another
agricultural employer association, awards are causing farming employers many problems, and
they want the award system scrapped.28
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The strong opposition among farmers to the award system is understandable. Agriculture is
particularly susceptible to seasonal fluctuations and weather conditions. Farm incomes are
anything but stable or predictable. The award system, which centrally imposes uniform wages
and conditions without much regard to local conditions, is impractical for farmers. Industrial
tribunals may, in the case of extreme hardship, exempt employers from certain award provisions,
but this is very rare.29 Given such rigidity, the NFF believes that individual employers and
employees at workplace levels should make agreements, instead of relying on awards or even
enterprise agreements.30

An employer association in the building and construction industry similarly believes that
there are many problems with awards.31 The National Building and Construction Industry
Award 2000,32 the principal award applying to this industry, is ‘highly prescriptive’.33 It specifies,
apart from regular wages, 21 allowances and 41 special rates of pay, which are exceedingly
difficult for employers to calculate and keep track of. The Final Report of the Royal Commission
into the Building and Construction Industry (the Cole Royal Commission), presented in
February 2003, points to this issue and recommends that awards be made less complex.34 In
Commissioner T. H. R. Cole’s view, few employees are likely to have a full understanding of
their rights, while it is a ‘major exercise’ for employers to try to ensure that their employees
receive precisely what they are entitled to.35 Allegations of under or non-payment of entitlements
are a frequent cause of industrial action in the building and construction industry, adversely
affecting productivity.36

Other industries where the award system clearly has negative effects include the hospitality
and retail industries. Awards covering hospitality workers usually set penalty rates for work
performed outside ordinary hours, that is, on weekends and public holidays. The Hospitality
Industry—Accommodation, Hotels, Resorts and Gaming Award 1995,37 for instance, prescribes
double time and a half. The Australian Hotels Association (AHA) considered this practice
‘outdated’ and, using the Tasmanian hotel industry as an example, said:

The award system is nearly 100 years old, [and] it was designed for traditional industries
where public holiday work was really the exception rather than the rule but our industry
is really a 365 day a year industry and public holidays are really a standard working day
for those in our industry because we cater to the leisure needs of others.38

The only way for hotels to cover the high labour costs, according to the AHA, was to raise
prices, although most of them were reluctant.39

An additional problem in this case may be that the aforementioned award applies not only
to Tasmania but also to three other states (New South Wales, Victoria and part of Queensland).
The cost of living, especially housing, differs from state to state. The median house price in the
March 2003 quarter was $165,000 in Hobart and nearly three times higher in Sydney at
$460,000.40 To rent a two-bedroom flat privately in the same period, Hobart residents would
have paid on average $145 per week, and Sydney residents, $270 per week, almost twice as
much.41 Yet hospitality workers in these cities receive similar wages as long as they belong to
the same occupational category. The cost of living also differs between regions within a state.
But award workers in city centres would be paid just as much as their country counterparts
who fall under the same occupational category. It is questionable whether this is indeed fair for
workers in relatively more expensive cities or regions. Neither would it be fair for regional
employers who, while probably profiting from lower property prices, might face high costs
because locally unavailable goods have to be transported from other areas.

Employers in the Victorian retail industry have also faced challenges created by awards.42

Earlier this year, the 17,000 retailers not covered by an award were roped into the federal Shop
Distributive and Allied Employees Association—Victorian Shops Roping-In (No. 1) Award
2003. They are now obliged to pay their employees penalty rates for work performed on
weekends and after hours. This represents huge additional labour costs, and many retailers,
particularly those small to medium-sized, may not be able to afford them. An association for
retail employers noted that the roping-in ‘would have quite negative consequences on
employment’ due to employers who would have to let some workers go or would even be
forced out of business.43 Soon, Victorian employers other than those in the retail industry may
be subjected to the same fate, as the Victorian Parliament has recently passed the Federal Awards
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(Uniform System) Act 2003. This means that all Victorian employers, including those who are
currently not covered by awards, will be roped into federal awards.

Small business owners in Western Australia had a similar problem when the Gallop
government in 2002 abolished state workplace agreements and reinforced the role of awards.44

The operator of a small patisserie, for example, had no choice but to compensate for heavy
award penalty rates by a 15% price increase. A letter posted in his shop window read:

The award system does not provide the seven-day business with the same flexibility that
we had with the workplace agreement, where every employee, customer and employer
could profit from the advantage. [The price] increase is beyond our control and we
apologise for any inconvenience this could cause.45

He noted as well that his staff had been satisfied with their previous pay and conditions.46

So businesses of certain size and in certain industries find awards contrary to their interests.
Other employers are generally sympathetic to such sentiments. But, at the same time, there is
no apparent desire to abolish the award system completely.

Broadly speaking, there are two explanations for this. One is that the outcomes of enterprise
bargaining in some instances may not greatly differ from those that would have been brought
about by award making. This is surely the case with pattern bargaining. As one employers
association pointed out, it is mistaken to assume that, ‘in the absence of awards, [employers
will] automatically have a better environment’.47 To a lesser degree, this is most likely true for
any other certified agreements.

The other reason why employers are not always strongly opposed to the award system is
that the labour market can be regulated not only through awards but also through statutes. If
the award system, including industrial tribunals, were abolished, politicians—of all persuasions—
as well as unions and other interest groups would soon begin to fill the legal vacuum with new
legislation. Things might well change for the worse upon removal of the award system. Even
with awards, there is already a myriad of legislation. The New South Wales jurisdiction alone
has 49 separate pieces of legislation that govern workplace relations, and statutes regarding
occupational health and safety and workers’ compensation represent an enormous burden for
many employers. An association for retail employers also indicated that small to medium-sized
retailers were simply unable to catch up with frequent legislative changes.48 The award system
at least has the advantage of being ‘known and understood’ among employers, as one employer
association put it.49

Return to common-law contracts?
Des Moore, a leading critic of labour market regulation, argues that existing employment law,
which centres around conciliation and arbitration by industrial tribunals, not only damages the
economy but is also superfluous.50 In his view, it should be replaced by a system that relies on
the common law.51

Under the common law, freedom of contract is guaranteed. There are six prerequisites which
a contract must satisfy in order to become enforceable at common law. Perhaps the most
important is the requirement that parties to a contract genuinely consent to its contents. Contracts
are void if entered into by mistake, by misrepresentation, under duress, under undue influence
and/or in an unconscionable manner. The other five prerequisites are:52

• the parties must have a mutual intention to create a legally enforceable bargain;
• the contract must be made by way of an offer which is made by one party and accepted by

the other;
• the contract must be supported by some valuable consideration (that is, it must include a

promised wage on which a claim can be enforced);
• the parties must be legally capable of making a contract;
• the contract must not have an illegal purpose.

As Moore puts it, the common law ‘offers a coherent and viable alternative legal framework
within which employment relationships can satisfactorily be established’.53

Admittedly, the common law is not perfect. There are a few situations that may fall outside
common-law jurisdiction. Among other things, the common law only provides adequate
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remedies for a contract at the time it is entered into. If that contract subsequently turns out to
be unfair or unconscionable, it may not be reviewed or varied at common law. This shortcoming
would need to be rectified, for example, with a minimum level of legislation. Such a statute
already exists in federal and New South Wales jurisdictions. The federal 1996 Act (ss 127A-
127C) allows the Federal Court of Australia to review contracts entered into by independent
contractors, and the NSW Industrial Relations Act 1996 (s 106) grants the NSW Industrial
Relations Commissions the power to void or vary work contracts that it finds unfair either at
the time or after it is entered into.54

Moore also points to two problems that might arise under the common-law contractual
regime.55 One is increased judicial activism in the common-law courts. At present, judgements
made by industrial tribunals are often seen to be biased against employers,56 and this might
simply be repeated under the common law. Moore therefore proposes to codify that part of
the common law which applies to employment relations and thus to avoid affording undue
discretion to the courts.57 The other possible problem with the common-law alternative has to
do with the cost. Settling industrial disputes at common law is usually more expensive than
doing so in industrial tribunals. Those on low incomes would particularly be disadvantaged.
To address such a concern, Moore proposes that the AIRC be replaced by a voluntary (as
opposed to compulsory) body that would provide advisory and mediation services to low-
income workers ‘either on a subsidised basis or free of charge’.58

Such an entirely common-law based system appears, on the face of it, simple and attractive.
It might be of little help to employers, however, if awards were removed only to be replaced by
a series of new legislation to fill the consequent legal vacuum. The end result would almost no
doubt be a legal maze that is more cumbersome and onerous than the award system.

A proposal for reform
This is not to say that the award system should be left as it stands now. Employers in certain
industries do see problems with awards, and there are four small steps that can be taken to
make big differences:

(i) Reintroduce regional differentials
Some awards used to specify separate rates of pay for regional employees. But these now appear
to have gone largely out of use. For example, a December 1989 decision by the AIRC documents
a case where regional differentials for the country printing industry were removed as part of
‘award restructuring’.59 These should be reintroduced. As noted earlier, it is unfair as well as
absurd that workers are paid the same amount no matter where they live. With regional
differentials, labour costs in country Australia would be reduced to levels more appropriate to
local conditions. Employers would have a greater incentive to open new businesses in, or relocate
their existing businesses to, the country. More jobs would be created as a result.

(ii) Make it easier to access exemption from certain award provisions
Some businesses, in particular small and medium-sized ones, may find it especially difficult to
comply with awards in times of hardship. For such employers, it should be made easier than at
present to obtain exemption from award provisions which are deemed particularly onerous.
For example, the NFF in October 2003 made an application to the AIRC, so that farmers
faced with the prolonged drought would have readier access to wage relief.60 If this is approved,
a more unfortunate consequence for agricultural industry workers—further job losses—might
be minimised. This measure would also be helpful in areas with high unemployment.

(iii) Outlaw pattern bargaining
This proposition is made with regard to the building and construction industry in the Final
Report of the Cole Royal Commission cited earlier.61 A pattern agreement is a quasi-award and
is thus likely to deliver few of the positive outcomes that may well stem from an enterprise
agreement. In the case of the building and construction industry, pattern bargaining takes place
between union officials and delegates from major contractors and employer associations. Yet
the employers who are represented there, Commissioner Coles points out, ‘employ relatively
few workers’, and small subcontractors who employ the most workers in the industry are not
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involved.62 The federal 1996 Act, while encouraging enterprise bargaining, nevertheless contains
no clause that explicitly precludes pattern bargaining. For this reason, the Cole Royal
Commission proposes that such a clause be included in a separate act designed exclusively for
the building and construction industry.63 This should instead be done in the 1996 Act, so that
employers who belong to other industries will also be covered.

(iv) Provide an option to opt out of the award system
Theoretically speaking, employers can offer their employees whatever employment arrangement
they want. This includes enterprise or individual agreements uncertified by industrial tribunals,
which have the potential to be more flexible. That being the case, why do many employers still
choose certified agreements? The answer is enforceability, according to 70% of the managers
responding to the 1998 National Institute of Labour Studies Workplace Management Survey.64

If conditions provided in a certified agreement are breached, remedies can be sought through
industrial tribunals. Uncertified agreements, by contrast, can only be enforced at common law.
This, as noted earlier, can be more cumbersome and more expensive than going to industrial
tribunals. Moreover, while uncertified agreements are not subject to formal no-disadvantage
tests, pay and conditions provided by them nevertheless may be at least equal to those of
awards or certified agreements that would otherwise be applicable.

There is an argument that employers should have the freedom to do business without
undue constraint, as long as their conduct is not in breach of other laws, contrary to public
policy, and so forth. If this argument is accepted, then there may be a case for allowing employers
to set, in uncertified enterprise or workplace agreements, pay and conditions that reflect their
circumstances.  Employers, given the discretion to manage their allocation of staff and resources
effectively, may be able to hire extra staff and so create more job opportunities. This would
give rise to a dual system, which would involve, on the one hand, employment relations operating
within the boundaries of the award system, and, on the other, employment relations enforced
solely through the common law.

Such a dual system would only be feasible if two problems were solved. First, it would
probably be necessary to set minimum rates of pay and conditions by statute. This is what
happened in Western Australia, where, between 1993 and 2002, employers and employees
were allowed to enter into workplace agreements that would override awards or other
agreements,65 as long as minimum requirements specified in the Minimum Conditions of
Employment Act 1993 were met. The second problem is that employers opting for the common-
law arrangements could face high litigation costs. There are a number of possible solutions to
this. One is to make common-law employment contracts enforceable in industrial tribunals.
Another is, as Des Moore suggests, to set up a voluntary body that would advise on and
mediate in industrial matters at a low cost.66 Yet another is to introduce user-pay fees into the
conciliation and arbitration system, so that those opting in to it and those opting for the
common-law system would both bear the true cost of the services that they receive. This
would reduce the disadvantage of uncertified agreements compared to certified agreements.

A dual industrial relations system is worth considering. Moore’s proposal outlined earlier, as
well as the Western Australian experience, indicate that it is a practical possibility. If, under the
dual system, the majority of employers opt out of the award system, Australia’s industrial relations
landscape could be entirely transformed. But if the award system is truly as useful as its staunch
supporters say it is, it will survive without the backing of the government.
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