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Foreword

ohn Gray's brilliantly succinct discussion of advertising bans, adapted

for Audrdia and New Zealand by the Centrefor Independent Studies,

should be the subject of lively debate and discussion. Itstiming could

hardly be more appropriate. JusticeJohn Toohey recently incurred the
ire o some politicians by arguing, in a paper delivered in Darwin on 5
October 1992, that when the Australian people adopted their Constitution,
they did not intend that the powersthey had granted to the Commonwealth
Parliament extended to an invasion of fundamental common-law liberties.
Justice Toohey’s commentsshould surpriseno one. Itishardto believethat
the Founding Fathersintended, for example, that Parliament should have
the power to introduceslavery or impose torture as aform o punishment.

The context o Justice Toohey’s remarks was supplied by the High
Court's recent ruling on the Politicd Advertisng and Industrial Relations
Commission Cases. In essence, the Court ruled that thereis a constitution-
dly implied freedom of communication, at leastin relation to public affairs
and palitical discussion. The two decisionsare restricted to politica free
speech; this book isabout commercid free speech. However,John Gray is
at pains to argue against the distinction between the two. Indeed, this
distinction seems to be a comparatively new development. Although no
such distinction was expressy made in the Firg Amendment to the United
States Congtitution, the Supreme Court has in recent years granted less
protection to commercial speech.

A clear demarcation between the two cannot aways be made. Of
course, some advertising will obvioudy be politica. Augtralias Politica
Advertising Ban Case demonstratesthis. The semina judgment o the US
Supreme Court that established the 'public officid' (subsequently 'public
figure) defence in defamation, which has so liberated the American press,
wasitsdf based on an advertisement, one about civil rights(New York Times
Co. V. Sullivan [1964) 376 US 254).

In discussing the difficultiesd establishing such hierarchies of speech,
John Gray poses the underlyingquestion: If ordinary peopleare to be trusted
with the selection of their rulers, why should they be denied freedom of
commercid choice? Arguing that political and economic choices cannot be
compartmentalised, he inssts that liberal democracy and consumer sover-
eignty areintertwined. It isafalaciousbdief, he says, that thereisadistinct
sphere of human life, that of economic order, in which what we want is
security rather than freedom.

Freedom of lifestyleisas much threatened by restrictionon commercial
speech as by direct government control of our personal and cultural lives,
Dr Gray warnsthat restrictionsproposed by exponents of the new puritan-
ismwould shift the burden of responsibilityfrom the individual to the state,
thusimposing on the individual their own values, judgments, and concep



tionsda thegoodlife. Legtit befeared that the dternativewould be an open
dather in advertising, it is generally accepted that, as with political speech,
therehave to be someredtrictions. Dr Gray enunciatesthisclearly by stating
that 'in advertising, no one questions the desirability o a regulatory
framework for the restraint d the mendacious and the fraudulent or the
necessity o prohibiting the advertisement o narcotics.

Thisbook isa reminder to us that well-intended measuresto deal with
problemsin our society should aways be open to judicid review to ensure
that they do not unnecessarily encroach on our fundamental rights. The
High Court has, inthe past, protected Austraiansfromtheforced dissol ution
o the Communist Party, from whol esal enationalisations, and now from the
political advertising ban and legidation that made criticism of the Industrial
Reations Commission, judified or otherwise, an offence. The Court, by
actingasabulwark of liberty protectingusfromexcesses never intended by
the Founding Fathers, isfulfillingits duty.

David Flint
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Chapter 1
at to Freedom of Commer cial Speech

ne d the most characteristicfeaturesd our ageis that, as artisticand

culturd freedomshave expanded, freedomd commercia expression

hastended to shrink. At the sametime that playwrights, novelistsand
film-makers reject any restraint on their freedom to challenge established
mores and beliefs, advertisersfind themsel vessubject to ever more restric-
tive regulations regarding which products they may promote, and the
conditionsof their promotion. Inthecultural sphere, the prevailingdemand
isfor afreedom d expression that is wholly unfettered by traditional or
popular mord standards. In regard to commercid expression, the conven-
tional wisdom is very different, if not opposite: freedom in this sphere o
human activity is to be restrained by paternalistic and moraigtic criteria
whose relevanceto theartswould be at oncedenied. Soitisthat, ascultura
freedom waxes, freedom d commercia expression wanes. It is to this
paradox that the present paper is addressed.

Thecurrenttrend of policy isgenuingly paradoxica, because thesame
philosophica considerations which support freedom of expressionin the
arts enjoin freedom d commercid expression. To be sure, freedom o
expression can in neither sphere ever be absolute or indefeasible; but it is
the same human freedom that is at issue, nevertheless. Freedom o
expressionin theartsand freedom d expressionin advertisingare not two
categoricdly different things, subject to different standards and having
different judtifications; they are the same freedom, exercised in different
contexts, with the same judtification. The philosophica reasoningswhich
judify freedom o expressionin cultureand the arts apply with no lessforce
to commercia speech and expression.

That thisconclusion goes against the grain d current opinion tellsus
more about the spirit o the age than it does about the logic d the
argument. It is distinctive o our age that the practical freedoms d the
market are regarded as somehow less worthy than the imaginative and
intellectual freedoms o the arts and the sciences, and so lessin need of
protection. For, to begin with, no sphere d 'purely practical’, or 'merely
economic' freedoms exigts, or can be carved out. The freedoms we
exercise in our everyday activities, and in the marketplace, are not a
separate category of liberties, pale shadows d thelibertieswe exercisein
the arts and in the life of the mind: they are, very often, the very same
liberties, exercisedin adifferent context. Further, current opinion neglects
the fact that advertising itsdf embodies the intellectual and cultural
freedoms— freedom of inquiry and of lifestyle— that arerightly protected
from censorship and control in the arts. Accordingly, freedom of
expression is not to be disaggregated into radically distinct spheres, with
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someforms — such asfreedomd commercia expression — being singled
out for special restraint and regulation. On the view devel oped here, this
is a mere prejudice, with nothing in philosophy to support it. On the
contrary, though we recognise that freedom o expression can never be
absolute, it is nonetheless indivisible: our freedom is as much threatened
by unjustified restraint of commercia expression asit is by censorship of
the arts.

SomeRestraintson Commerdal Expresson

The conventional wisdom has a blind spot when it comes to threats to
freedom o commercia expression. Cigarette advertising on radio and
televison haslong been prohibited in Audrdiaunder the Broadcasting and
Televison Ad 1976 (Cwth); federd regul ationsextended the ban to cover al
forms d tobacco in 1989. The following year the prohibition was made
amost complete; the Smoking and Tobacco Advertisements (Prohibition)
Ad banned tobacco advertisingin the print mediafrom 28 December 1990.
Findly,on 1 April 1992 a ban was announced on new contractsfor tobacco
sponsorship d sport; a complete ban on advertisng through sponsorship
would come into effect a the end o 1995. As wdl, legidation was
foreshadowed to ban al remaining non-sponsorship tobacco advertising
(other than point-of-saleadvertising) from 1 July 1993, Meanwhilein New
Zealand, the Smokefree EnvironmentsAct 1990 prohibitsthe advertising of
tobacco productsin print and e ectronic media produced in New Zealand;
point-of-saleadvertisngis to be banned from 1995.

Redrictions on freedom of commercid expression are beginning to
spread to products other than tobacco. In the European Community, the
Socid, Hedlth and Family Committee o the Council d Europe's Parliamen-
tary Assembly passed areportin May 1990 calingon the Council & Ministers
toenact atotal ban on al advertisng d acohol. Again, Britain's Broadcast-
ing Directived 1989 prohibitsthe advertisementd prescription medicines
on televison. Within the European Community, analogous proposals are
under consideration by working groupsd the Council of Europe. None of
these proposed redtrictions on freedomd commercia expressionhas been
perceived by opinionformersas constitutinga significant threat tofreedom.

It has yet to be grasped that these proposals involve the same
curtailment o individual choice, and the same limitation o freedom of
information,that is rightly condemned by defendersd free expressionin
other spheres o socia life. It is curious that critics of moralistic
censorship of the arts, and opponents o paternalistic interference in
personal life, should fail to recognise these encroachmentson freedom,
when they come in the form o restraints on advertising. It will be my
argument, infact, that those who seek to impose burdensomerestrictions
on commercial expression on the ground that people need protection
from the opportunitiesfor choice that it creates, are deploying the same
authoritarian and illiberal argumentsused by reactionaries and censors



againgt freedom o religious, political and artistic expression since at
least the 17th century. The case for freedom of religious, political and
artisticexpression is al d a piece with that for freedom of commercial
expression. Those who deny the importance o free commercial
expression, whether they know it or not, commit themselves to devalu-
ing free expression as such.

The dippery slope from bans on commercia expression to bans on
political expression has been illustrated in Augtraia, where, dmogt a year
after the prohibition on tobacco advertising in the print media came into
force, thefederal government legidated to restrict politica advertisingin the
electronic media during eection campaigns. The Palitical Broadcasts and
Political Disclosures Act 1991 redtricted political advertisingin federal and
State election campaigns to the few dailly minutes o free time that
commercid televison stations and ABC radio and television were required
to make available; in the case d local government, the ban was tota and
operated for 33 days before elections and by-elections. These redtrictions
were widdy opposed and in 1992 were successfully challenged in the High
Court, which ruled that the Austrdian Congtitution contained an implied
guarantee d free political speech. In contrast, the ban on tobacco
advertising has been generally accepted; and its affinity with the restrictions
on politica advertising has gone unremarked.

Mar ket s as' Enabl i ng Devi ces far Ghoi ce'

The indispensable functions o advertising in market economies are easily
demonstrable. It is, perhaps, the most important function o the market
process that it economises on the scarcest resource d adl — human
knowledge— by embodying in prices otherwise unobtainable information
about preferences and relative scarcities. The conception o the market,
dominant in maingtreameconomic theory, as an ingtitutionfor the alocation
of scarce resources to competing ends, fails to capture the most important
function o market ingtitutions and processes. Avalable resources and
preferencesas to their uses are known to no one: information about themis
scattered about in society, in millionsd heads, often in theform o killsand
entrepreneurial indghtsthat are not eedly articulated. Theroled the market,
atitsmogt fundamental,isto act asadiscovery procedurefor rdaivescarcities
and preferences, otherwise knowable to no one in their complexity and
entirety, which are then embodiedin prices. The priced agood in thefree
market enables producers and consumers to make their decisions without
engaging in theimpossibletask o collatingdl the dispersed knowledge that
isexpressed in the good's price (information that is eadily dated, and whose
ephemeral character is reflected in price changes).

Without market pricing, neither consumersnor producerswill be able
to make a rational dlocation of the resources at their disposal. It is the
achievement d economistsd the Audtrian School, such as von Misssand
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Hayek,! to havegrasped that successful central planning of theeconomy is
an epistemicimpossibility,in that it presupposes on the part of the central
planning board knowledge it cannot possibly possess. Thisis an insight,
even now not fully absorbed by mainstream economic theory, that the
collapse of the communist regimes, together with the revelationsdf glasnost
about the ruin of the Soviet economy, have dramatically corroborated.

Both theory and practice point to aconception of the marketeconomy
as the necessary condition of prosperity in the modern world. At the same
time, the epistemic functionof the market in puttingto use informationthat
cannhot be subject to central collection pointstoit having adeeper role than
sheer wedlth creation. By presenting consumersand producerswith prices
that reflect the ever changing scarcities and preferences throughout an
economy known initstotality to no one, marketsact as enablingdevicesfor
choice. Without the constraints and opportunities disclosed by market
prices, neither producer nor consumer can make anything resembling a
rational choicein their economiclives: they will have to make aleap in the
dark, or else make do with what comes their way.

Why Markets Need Advertising

It is only when we have seen the role of markets as epistemic devicesfor
facilitating choice that we can come to appreciate the indispensable
functions of advertising in a free economy. For, though it is essential to
rational decision-makingin theeconomy, market pricingof goodsisfarfrom
sufficient as an enabling devicefor choice. It leavesthe consumer ignorant
of the digtinctive qualities of the product and thereby of its comparative
standing in respect of competing products. The case for freedom in
advertisingis hereadirect applicationdf the argumentfor free marketsthat
appeals to their functionsin engendering and rendering available for use
information that would otherwise not exist, or which would be wasted.
Without advertising, the epistemic role o the market is inevitably compro-
mised and diminished. Itisin thisway that one d the principal functions
of advertisingis to be found: itsfunction as afacilitator of choice among a
range of products of whose digtinctive features the consumer is otherwise
unavoidably ignorant.

Advertising, together with market research and related activities, acts as
a vita intermediary between producer and consumer. If market pricing
encapsulatesin asinglesignal arange of information that would withoutit be
irretrievably dispersed, and so unavailable for use in decison-making, the
indispensable complement to market pricing is provided by advertising,
whichfocuseson thequalitiesd the productitself, Indeed, in the absence of
advertising, the consumerwould inevitably remainignorant, not only o many
o the features of specific products, but aso (and perhaps even more

1. | have examined these Austrian arguments for the epistemic functions of market
institutionsin Gray, 1986:34-41, and Gray, 1989a:173-5.



dgnificantly) d theranged productsthat areavailable. In providing thislink
between producer and consumer, advertisingisinherently choice-enhancing.
By enlarging the consumer's knowledge o the productsavailableto him, it
enlarges the options open to him and so enriches his freedom.

The evidence d both theory and history suggest that, in the modern
world, only theingtitutionsdf thefree market can foster wealth creationand
promote prosperity. Only these ingtitutions permit the knowledge that is
scattered throughout society to be put to rational use via the price
mechanism. Yé the ethical standing o the market does not, in the end,
depend on its ddlivering the goodsin terms d materid prosperity (vitd as
thatis). The ethical standingd the market restsinstead on its contribution
to individual freedom through the enhancement o choice. Among the
ingtitutionsthat go towards making a functioning market economy, adver-
tisng is one o the most important and most neglected. Without the
information supplied by advertising, consumer choice is impoverished.
And, insofar as advertisingis subject to ever more stringent regulation and
restriction, consumer choice is progressively curtailed.

The Paternalist Critiquecf Advertisng

As againg these arguments, a case is made by critics o advertising that its
contribution to consumer choice and so to individua freedom may be
superficid or even deusive. According to such critics, advertisngis rardy
purely informative, but rather emotive: it does not appeal to the reason, but
insteed works upon the passions. With respect to some products— acohol
and tobacco products, for example — advertisingtends, they say, to promote
habits of consumptionthat are injuriousto the health, and so detrimental to
the best interests, o the consumer. In these areas, if not adso in others,
freedom d commercid expression should therefore be curtailed. More
radically, some critics  advertisng maintain that it has the tendency to
implant wants where they did not hitherto exist. The burden d dl these
critidamsisthat the contribution made to individud freedom by advertisingis
illusory or ese exaggerated, and its ethica standing correspondingly weak.

Such arguments, if they had any force, would dso tdl againgt the
traditional casefor freedomd expressionin religious, politica and cultural
spheres. They are, in essence, paternalistarguments, which deny that most
people are sufficiently mature to make responsible choices based on an
unrestricted access to relevant information. Such arguments have been
deployed by illiberd thinkersthroughout the ages. It has dways been the
am o defenders of freedom to show that the fears expressed in these
argumentsare basdlessor inflated. It isthegoal d the dasscd defencesd
freedom o expression to show that it strengthens, rather than weakens,
individual responsibility,and that it isan essential, not an accidenta, aspect
o individua freedomitsdf. Itistoacdasscad statement o thisargumentfor
freedom d expression, and to its latterday implications for commercia
expression, that | now turn.



Chapter 2
The Case for Fresdom of Expresson

n his celebrated essay On Liberty,?]. S. Mill advancesfour arguments

infavour of freedom of expression. Firgt, he maintains,to suppressany

opinion as certainly false is to assume our own infalibility: for all we
know the opinion that has been silenced may betrue. Second, though the
opinion silenced may be an error, it may, and often does, contain agrain
of truth; and, given that the prevalent opinion on any subject israrely or
never the whole truth about it, it is only by allowing such part-truths as
contenders in the collision of opinions that the rest of the truth will
emerge. Third, evenif the conventional wisdom on any subject were the
whole truth about it, it will not be the subject of rational belief unlessit
isassented to after a contestation by rival views. And, fourth, and lastly,
even a wholly true doctrine will be held asalifelessdogma, unlessit is
maintained in its vitality by criticism and contestaticers.

These argumentsof Mill's are part and parcel of hisgeneral argument
for individual liberty.? This may be summarised, briefly, in the thesisthat
the conditions of human well-being are many and varied; they can be
discovered, or provisionaly identified, only by a process of trial and error;
and for this last purpose a regime o individual liberty is indispensable.
Accordingly, Mill wishesto restrict the coercive authority of law to conduct
which isdemonstrably harmful to others, or which hasatendency so to be.
In particular, Mill rejects legidation which seeks to impose on people
moral standards they do not themselves avow, or which removes from
them responsibility for behaviour which risks harming them. Such
moralist or paternalist legidation, Mill maintains, denies people the
responsibility over themselves, without which they cannot devel op asfree
men and women.

J. S Mill and the Proposed Advertisng Restraint s

There is much that is faulty in Mill's argument, and so much that can be
improved upon.* Nevertheless, it has a direct relevance to current debate
about freedom o commercial expression,> Consider proposed restrictionson
(and, indeed, the proposed prohibition of) the advertisng o tobacco
products. Such proposalsrun afoul d Mill'sseminal statement d the casefor

For a new edition of thisessay of Mill's, see Mill, 1991.
| have examined Mill's argument for liberty in Gray, 1983.
I have criticised Mill's argument in Gray, 198%a:ch.12, and Gray, 1991.

Therelevanceof hisargumentfor freedom of expression to commercia expression
isnot noted by Mill,and mightindeed be denied by him. On theinconsi stenciesd
Mill's argument, see Gray, 1989a: ch. 12.

oo W N



free expression at every point. Fird, they are based on assessmentsdf the
healthrisks of smoking that remain controversial, and in respect o which
there is bound awaysto be a ggnificant margin of error and uncertainty. If,
as some recent research suggests,® thelirk between cigarette smoking and
lung cancer islessthan conclusive, a ban on tobaccoadvertising that is based
onsuchalink may infact beinjuriousto the health of smokers, in that it may
cause them to neglect other aspects o their lifestyles (such as overdl
consumption of fat) which may be more directly implicated in cancer. Inany
case, the Millian point remains. a ban on tobaccoadverti sementspresupposes
thatwe havethefind truth onthe healtheffectsof smoking, whenintrith we
donot. Thisisaparticularlyimportant point, given the political fact that, once
aban ontobaccoadvertisingisimposed,it becomesan acceptedfeatured the
regulatory environment, and soisvery difficult to rescind, evenif the balance
o the evidence shifts.

Second, they transfer the responsibility for making an assessmentdf the
risksfromtheresponsibleindividual to thestate. Implicitly, they thereby deny
the capacity o theindividua to make areasonableevaluationd therelevant
riskson the basisdf theinformation that unrestricted expression would make
available. Thisisanimplicationwith far reaching consequencesfor freedom
of expression in other, non-commercia spheresdf social life

And third, they deny to theindividual thefreedom to trade off risksfor
other benefits— afreedomtill (for themoment, at any rate) accorded to us
when we choose to engage in dangeroussports, for example. Restrictiveor
prohibitionistpolicieson the advertisingdf tobacco products, arguably, are
grosdyilliberd, inthat they deny our standingasfree, responsibleindividu-
als capable of making our own choices, and tend to effect a progressive
collectivisationd decision-makingand of responsibilityinwhichthesphere
o individual liberty is ever more reduced.

Manipulativeand Emotive Advertisng

Mog generdly, the arguments for and against freedom of commercial
expression are dl applications of the argument for and against freedom of
expressionin the arts, the sciences, and political life. They are arguments
about freedom of expression tout court. Consider the argument that
advertising appeal s to the emotions, not to the reason, and is never purely
informative. Is not this true, and notably true, of religious and politica
speech? Neither political speech nor religiousspeech isaspeciesd abstract
argumentation, a dry reasoning that at no point engages our interests and
emotions. On the contrary, both religiousand political speech aredirected
to our interestsand passions,and haveastheir aim to make areal difference

6. Thelow rates of lung cancer inJapan, where tobacco smoking iscommon, together
with thelow fat intake there, suggest that thelink betweensmoking and lung cancer
ismore complex thanis often supposed. My point here, however, isnot to advance
any substantive view, but smply to observe that the evidences may be less
unequivocal than many anti-smoking advocates alow.
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in our practical lives. As such, both religious and political speech are
inherently hazardous, their impact on our lives highly unpredictable, and
their ultimate consequencesunknowable. Y, except in limiting cases, we
do not see these inherent risks and dangers o freedom o religious and
political speech as reasons for redricting it: we see them as the price we
cannot avoid paying for freedom d expression.

Nar do we see religious and political speech as defective approxima-
tionstoanidea of purely informativediscourse. We seethemfor what they
are — exercises in practica reasoning having definite purposes and
characteristics,whichdo not pretend to be other than they are. The prectical
character o reigiousand political expression, which is shared by advertis-
ing,isonethatisnot easly transcended, and doesnot, in any case, condtitute
aflawin advertisngthat standsin need o remedy. Theexpressiveactivities
d many consumer and advocacy groups can scarcely be termed purely
informative, reflectingas they often do perspectiveson theworld and value-
judgments that are digtinctive, controversad and not aways explicitly
avowed. Consideredasan activity, advertising,infact, comparesfavourably
with many other forms d expresson whose practica purposes and
character are often denied or concealed, in that it makes no secret of its
objective d making a profit for the producer by securing a greater market
sharefor his product. The general point to be made here, however, isthat
if its practical character were to be invoked as a reason for restricting
commercia expression, then the same redrictions could judtifidbly be
imposed on rdigious and on political expression.

Condgder the arguments deployed against rdigious toleration by its
opponentsin the 16th and 17th centuries. Toleration of deviation from
religiousorthodoxy would, it wassaid, only alow the unscrupul ousto tempt
theweak down the path o error. Inrespect o rdigiousbdief — surely one
o themostfundamental amonganyone's commitments— most peoplewere
smply too feeble-minded, too prone to manipulation, to be trusted.
Leaving them open to a cacophony o competing communionsand their
rivalrous prophets would only overload their capacitiesfor thought and
choiceand plummet them into hopel ess confusion. The picture of human
nature animating these prognosticationsis that (at least asfar as the great
averaged the speciesis concerned) human intelligenceistoofrail athing
to be relied upon unchecked in mattersas important as religion. Itis, for
this reason, in the best interestsof most o us, if freedom o religious
expression is curtailed. A very smilar picture o ordinary human nature
animates much o the contemporary movement to restrict advertising. In
it, therobustnessand shrewdnessd the consumer isdenied or underrated,
and he is represented as a flux d mallesble whims, wide open to
mani pulation and exploitation. Accordingly, it isaverred, advertising can
implant desires where none existed before, it can induce addictions or
generate compulsive habits, and it can undermine the common sense



theaverageconsumer. By flooding himwith opportunitiesfor choice, and
by working on hisirrational appetites, advertising reduces the independ-
ence o the individua (in this fashionable view) by corroding the
rationality of hischoices. Itisthereforein the consumer'sbest interest that
advertisingfreedoms be curtailed.

It is obvious that this argument cuts against one of the most basic
premises of the Millian position, and of liberdismitsef — that, except in
limiting cases it is typicaly the individual, and not any political or
bureaucratic authority, that is the best judge of hisinterests. In a Millian
perspective, the danger against which we should guard isthat of transfer-
ring responsibility for choice from individuals in dl their innumerable
diversity to a handful o regulators that will probably be dominated by a
conventional wisdom that isitsdf a tissue of haf-truths and fashionable
errors. We are on firmer ground if we follow Mill by allowing the host of
individual sto make their own tridlsand errors, to listen to and assessthe
diversity of views on the risks and benefitsdf alcohol (say), and then to
make their own responsible choices.

The Unmalleable Consumer

The picture of human nature which animated the critics of freedom of
religious expression was defective: it did not dlow for the posshility, in
most partsd Europe now an historicachievementfor severa centuries, that
freedom o rdigious expression would yield, not chaos or civil strife, but
instead peaceful toleration. The vison expressed in Milton's Areopagtiica,
inwhichtheliberty of unlicensed printingisdefended against censorship by
invoking the preconditionsd the unfettered searchfor truth by responsible
individuals,idedlisticasit doubtlessthen seemed, turned out to be closer to
redity in historic practice. Likewise, the hopes expressed in John Locke’s
Letter on Tolerationwere better founded (in this respect at least) than the
fears animating Hobbes's Leviathan.

Theview d the ordinary consumer that animatesmuch current criticiam
o advertising is andogoudy defective. Take the dam that advertising
engenderswants in consumers that did not hithertoexist. At one levd, this
is a truism that cannot be denied, since without advertisng the consumer
could not know, and so could not have a preference among the span o
products available to hi m Again, the fact that a want or a preferenceis
acquired is by itsdf no argument againgt it. On the contrary, nearly dl the
wantsand preferencesd a civilised human being are acquired viaeducation
and upbringing: no oneisborn delightingin Bach, or consumed by apassion
for brassrubbing. A human being without acquired wants, if such therecould
be, would lack mogt, if notall, d the characteristicswhereby we recognisehim
assuch: for being humanis something we learn how to be, not somethingwe
are bornwith. And, in opening up possibilitiesdf choiceand suggestingto the
individua testesand ectivities he might not otherwise come acrossand learn
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to enjoy, advertising is no different from any of the other inditutions of
educationand civilisation. So, if advertising does engender new wants and
preferences, itisonly thereby contributing to a processof character-formation
that goes on dl the time, in schools, familiesand peer groups.

Infact, however, al the evidencesuggests that advertising, typicaly or
in general, assists people to find out what they want from a product, rather
than implantsin them awant for it. All the evidence, for one thing, is that
advertising can affect the market share a company can command over a
product, but not the size of the market for the product itself. Theideathat
advertising hasany significantrol einengenderingal cohol abuse, say, seems
especially remote from redity, given the endemic a coholismthat isevident
in countries(such as the communist regimes) in which virtualy dl alcohol
advertisingisaready prohibited. In short, al the evidence tells against the
conception of the consumer asan infinitely malleable creature whosewants
arefabrications of advertising, and in favour of a view o him or her asan
active seeker after products that best satisfy preferencesthat have for the
most part long been formed.

Advertisngand Diver seExpresson

With respect to alcohol asto tobacco, a ban on advertising violatesanother of
Mill's main tenets, and one d his chief argumentsfor freedom d expression
— thethesisthat, sinceno oneislikely to bein possessond thewholetruth
about anything, it isin everyone'sinterest that a diversity o viewpoints be
expounded. A banon theadvertisement of any product makesit much harder
for the consumer to compare the merits of itsdifferent brands. Also, it does
nothing to enabl e the consumer to make hisown decisionabout therisksand
benefits of the product. Prohibitionislikely, in fact, to leave the market for
the product more or less as it was, with the only difference being that the
consumer will likely be lesswell informed than before.

AdvertisngProhibitionism Harms the Consuner

Prohibitionismin advertising carries with it al the disadvantages and self-
defeating effectsit hasin other areasd policy. Ingeneral, like many forms
of paternalism, it does nothing to educate the citizen, or to promotein him
the capacitiesfor responsible choice. (Indeed, if anything, prohibitionism
seemsto be based on the assumption that the citizenwill never acquirethese
capecities.) In advertising, aswe have seen, prohibitionist policiescan only
leave the consumer worse off — more ignorant, and so less capable o
responsible choice, than before. There is once again a parallel between
freedom of commercia expression and freedom of religious discourse.
Countriesin which the latter has been curtailed have not been especially
noteworthyfor the absencein them o civil strife or destructive competition
among religioussects. The oppositeistrue: countriespractisingfreedom of
religious discourse have on the whole enjoyed peaceful coexistence of
religious communionsbased on mutual toleration. Restraintson religious



discourse, as on advertising, are premised on a view d the incorrigible
immaturity of the mass d mankind which much higtoricd evidence
controverts. It isdifficult to see the rationale d such policies.

The Parallel with Rl iticd Seech: Hobbes and Gensor shi p

Ingead o the andogy d religious speech, let us look a that of politica
speech. Once again, a powerful case was made againgt freedom of political
speech in the early modem period. Thomas Hobbes, for example, thought
that according to the sovereign an unrestricted authority to restrict or abolish
politica (and rdigious) speechwas an indispensableconditiond civil peace.
Freedomd political speech, for Hobbes, meant freedomfor the demagogue,
theflatterer and deceiver o the mob, the exploiter o divisonand the enemy
o dvil concord. Writing as he did, in a period o dvil wars and religious
conflicts, Hobbes's pessimism about the consequencesd freedomdf political
speech is understandable. Hobbes was neverthe ess thoroughly mistakenin
hisview that only the sovereign's discretionary authority to abridge freedom
o politica speech can preserve the dvil peace. Theevidencesd higtory are
that the stablest and most peaceful d politiesarelibera democraciesin which
freedom df palitical speech has becomeingtitutionalised. Like conterporary
criticsdf advertising, Hobbesunderestimated the maturity o the populace —
and exaggerated the wisdom d the ruler (or regulator).

It is, perhaps, in the case d politica speech that the paradox of the
conventional wisdom about advertisngis most transparently revealed. The
bass d free speechin paliticd life, itsfundamental philosophical founda:
tion, is in the bdief that it is through the medium o unfettered public
discourse that citizens are best able to salect their rulers and assess their
policies. Thisis, a any rate, the cornerstone o the theory o libera
democracy. It isnot supposed,in thisview, that politicians will aways tel
the truth, nor that their statements will typicaly be purdy informative in
character. Indeed, it is takenfor granted that they will often appeal to the
emotionsand the interests. It is thought, however, that the ordinary voter
hassufficient commonsenseand prectical wisdom to be able tosift thegood
from the bad in political discourse, and not to be deceived by its most
mendacious practitioners— even though they are not subject to regulations
requiring that every cost and risk of their policiesthat isknown or suspected
be specified by themin advance. Oddly enough, the evidence throughout
most o the democratic world supports the view that, notwithstanding its
inherent dangers, freedom o politica speech has worked well in ddivering
governmentsthat a least satisfy minima standardsd decency and competence.

Liberal Denocr acy and Consuner Soverei gty

The critic d advertisng may legitimatdy be asked the rhetorica question: if
ordinary peopleareto be trusted with thesdection o their rulers, why should
they be denied the freedom o commercid expression in respect d the
commoditiesthey buy in the marketplace? Surely the choice o one's ruler is
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at least asweighty a choice as those we make in the marketplace— perhaps
the weightiest and most fateful we make as citizens. Here the analogy
between democratic choice in political life and consumer choice in the
marketplace is surely a strong one. We need not endorse entirely the
economic anaysis o politica life, pioneered by Schumpeter (1943), to
perceive the striking affinities between democratic public choice and con-
sumer choice. For Schumpeter, public choice in a democracy was aki n to
economicchoiceinthemarketplace,in that politicianscouldilluminatingly be
theorised as entrepreneurs, their policiesas products, their partiesas compa-
nies, their manifestos as advertising, and their voters as consumers. Thisis
perhaps, an excessively smplisticaccount of political life. Itis, nevertheless,
valuablein illuminating the common features of democracy and freedom of
politica speech on the one hand, and the market and advertisingon the other.
It points, also, to their common judtification. The ethica judtification of
democracy, on this account, was that it permitted the peaceful selectionand
depositiond rulingelitesby the mechanismd political competitionfor votes.

The analogy of popular democratic sovereignty with consumer sover-
eignty is, at this point, neither contrived nor unduly metaphorical. In both
the political arena and in the marketplace, ordinary people are, in contem-
porary liberal democracies, entrusted with ultimate responsibility for the
way they live. In both cases, they exercisesovereignty viaaninstitutionthat
acts as afilter device in selecting out products which fail to meet their
requirements. If, in economic life, the filter of last resort is bankruptcy
resultingfrom aninadequate marketfor afirm's products, thenindemocratic
political life the prospect or redity of defeat in ageneral election actsasthe
ultimate selective mechanism — and, thereby, as a standing constraint on
the kinds of policies partiesmay implement and advocate.

To be sure, in neither the public choice of democratic palitics, nor the
consumer choice of the market, is popular sovereignty ever absolute: there
are policiesthat democraticgovernmentsareinhibited from pursuing, by the
termsof awritten constitution or (as in the case of the United Kingdom) by
immemorial precedent, just asthereare products(child pornography or very
addictive narcotics) whose dissemination in afree market is rightly prohib-
ited. But in both aress, it is in the sovereignty of the people, acting
individually or collectively, that the ethical standing df the ingtitution is
found, If marketsare judtified asenablingdevicesfor individual choice, then
democracy isdefended as the enabling devicefor collectivechoice. Itisin
the ultimate and intrinsic worth of choice that both market freedoms and
democraticfreedoms are in the end grounded.

The analogy between freedom o commercia speech and freedom of
political discoursegoescloser yet. Inany modem state, political or democratic
freedom is restricted or rendered nugeatory insofar as freedom o political
speech isabsent or compromised. Agan, in aliberal democracy, freedom of
political discourseis compromisedin theabsence of freedom of information.
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If politiciansand citizensare denied accessto information regarding govern-
mental policy, then ther exercise d the freedom o politica speech is
congtrained, evenif thereisnoexplicitlaw that restrictsit. (I do not mean here
to endorse the untrammelledfreedom o information protected in the United
States, since there are, in my view, weighty interestsin national security that
will dways require protection and which may judtify curbs on freedom o
information; but, aside from noting that freedom d information may have to
be traded off againgt other political goods, | cannot pursue the point here.)

Liberty of political discourse presupposes, as one o its necessary
conditions, freedom o information. The same is true o the economic
freedoms whose embodiment we find in the market economy. Unless
producerscan advertisethe distinctivefeaturesd their products, consumers
will be restricted in their knowledge o them to information about their
prices. And, when regulation of advertisingfals short o prohibition, but
nevertheless imposes on advertisers onerous restrictions not imposed on
practitioners o other forms of expression, consumerswill be unjudtifiably
impoverished in therange d informationavailableto them. Just because it
isjudifiedin theend as afacilitator d choice, thefree market presupposes,
for its effective functioning, freedom of commercia expression.

Political, Rl i gi ous, Commercial Expresson Not Distinct

The burden d this entire argument, so far, is that politica, religious and
commercid expressionare, each d them, merdy instancesd communicative
freedom. They are not radicdly discrepant activities, to which wholly
divergentstandardsmay properly apply. Noned themisanexercisein pure
information-provison— aways supposing (what there may be good philo-
sophical reasonsfor doubting) that thereisor can be such athing. They are
practical engagements, having different objectives, but the same impact on
human interests and well-being, and the same grounding in human choice
and responghility. Each speciesd communicative freedom has costs and
risks, but in no case can freedom be hazard-free. In each case there is the
certainty that errorswill be made, and mistakescommitted. Butagain,ineach
speciesd communicativefreedom there isa presumption that the selective
pressuresd competition will ensure that errors are not forever repeated, but
will be rectified, costs will not be prohibitived the further exercise o free
choice, and peoplewill be mature enough, on thewhole, to spot the shoddy
and themendacious. Inthedomaindf religiousand politica expression, these
error-correction mechanisms have worked tolerably well, and the gloomy
prognogticationsd reactionary criticsd free expression have not been borne
out by theevidencesd higtory. For dl these reasons, it isincongruousin the
extreme that commercia expression should, in our time, be burdened by
restrictions which contemporary opinion would regject immediatdly, if they
were to be proposed for religious and political discourse. 1t is to the
explanation o this puzzling incongruity that we next turn.
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Chapter 3
Anti-Advertisngand the New Puritanism

t is tempting to interpret the contemporary hogtility to commercial

expression as merely another symptom of the anti-capitalistmentality so

prevalent among opinion-formers. There is no doubt that such an
interpretation contains more than agrain o truth. Contemporary opinion
haslong been formed by an intelligentsia that does not understand how the
market process can coordinate human activities without the benefit of
repeated intervention by plannersand bureaucrats(such asthemselves) and
whose experience of the market has had as its main effect on them the
abiding conviction that they are under-rewarded in it. Much current
opposition to advertising can, then, entirely properly, be accounted for by
the visceral anti-capitalist mentality of our opinion-formers,

It would be an error to think of this as the whole explanation. For
there is evident in the approach to advertising adopted by its critics a
fallacy that has bedevilled much recent policy debate, and the persistent
influence of which bodesill for freedom of commercial expression. The
fallacy isthat thereisa distinct sphere of human life, that of the economic
order, in which what we want is security, not freedom. On the view —
rarely stated explicitly, but tacitly present in much current thought and
discourse— thesphere of individual freedom isthat of intellectual inquiry
and personal lifestyle. Economic life is perceived as an inherently
unimportant preliminary to this sphere of freedom, not a part of it. The
worth o market freedoms, if it is acknowledged at all, is seen asentirely
instrumental —itisthat of providingthe material basisof freedom in other
spheres of life. By comparison with intellectual, cultural and personal
freedoms, accordingly, the freedoms of the market are (on this view of
them) second-rate affairs, whose value consists principaly in their contri-
bution to other, loftier liberties.

Thefdlacy in this piece of conventional wisdomis that it neglectsthe
intellectual, cultural and moral freedomsthat areimplicatedin thefreedoms
o the market, and thereby misses the indivisibility of freedomitsef. The
conventional wisdom on advertising, in particular, missesthevita point that
thefreedom o lifestyle — liberté de moeurs, as de Tocquevillecalled it —
is as much threatened by restrictions on commercial speech that embody
controversia value-judgmentsand conceptionsd the good life asit is by
direct governmental authoritarian intervention in personal and cultural life.
Thefalacy presupposed by thislast point isthat there isa sphere of purely
economic relations that can be mapped out, and in respect of which
individual freedom isdispensableor irrelevant. The egregiousnessd such
aview has been well criticised by Hayek (1944:66-7), who asksrhetorically:
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If [economic] planning redlly did free us from the less important
cares and so made it easier to render our existence one d plain
living and high thinking, who would wish to bdlittle such an ideal ?
If our economic activities really concerned only the inferior or
even more sordid activities o life, o course, we ought to
endeavour by dl meanstofind away torelieve ourselvesfromthe
excessivecarefor material ends, and, leaving them to be cared for
by some piece of utilitarian machinery, set our mindsfreefor the
higher things o life.

This prospect is, however, an illusion, Hayek goes on:

Unfortunately the assurance peoplederivefrom the belief that the
power which is exercised over economic life is a power over
matters of secondary importance only, and which makes them
take lightly the threat to the freedom of our economic pursuits, is
atogether unwarranted. It is largely a consequence o the
erroneous bdief that there are purely economic ends separate
from the other ends o life. Y& apart from the pathological case
of the miser, there is no such thing. The ultimate ends o the
activitiesd reasonable beingsare never economic. . . If westrive
for money it is because it offers us the widest choice in enjoying
the fruitsd our efforts.

Hayek and Fresdom of Commercial Expression

Hayek's argument here has direct relevance to commercia speech and
expression. Thefreedomsinvolved in such expressionare not a somehow
inferior dass d freedoms, whose role (if any) is to contribute to higher
freedoms o inquiry and lifestyle; they are those very freedoms, in the
contextd the marketplace. Policieswhich restrict or prohibit the advertising
o acohol or tobacco are, in essence, no different from policies which
resrict or prohibit the avalability of the products themsalves: they are
paternalist interventions in personal lifestyle that differ from outright
prohibitionismonly in degree. Thisvery obvioustruth is concedled by the
ruling falacy that, because these restrictionsare imposed in the 'economic'
domaind the market, they are therefore necessarily lesser abridgments o
choicethandirect violationdf persond liberty. They may beso, if they leave
intact the freedom to acquire the product at issue: they are nevertheless
restraintson liberty, which if imposed in other areas o life — in respect of
sexua mores, for example — would a once be repudiated by libera
opinion. It does not seem to have occurred to the opinion-formersthat
restraintson freedom d choicein theselatter areas may oneday beimposed
by way o regtrictionson advertising.

The cognitive blind-spot in conventional opinion that alows the
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samilarity d theseformsd restraint on individual choice to go unperceived
derives, indl likelihood, from theerror criticised by Hayek — theerror that
there isadomain d social life, hived off from and independent o the rest
of our activities, in which 'merely economic' activity takesplace. Thisruling
error of our age neglects the truth that we remain in the marketplacewhat
weareinevery other aread our lives— free agentsin pursuit o their goals.
Thisrulingilluson expressesa yet deeper error — theerror that intellectual
and cultural freedomscan be dissociatedfrom practical liberties. All recent
experience tells against this conventional belief. As we know from the
evidencesemerging from the communist countries, guaranteesd freedom
o scientificinquiry areworthlittleif al laboratoriesare owned or controlled
by thestate. Smilarly, artigtic freedomwill be negligible,if printinghouses,
the production o paper, and the ownership d playhouses are dl in
government hands. In redlity, every intellectual or cultura freedom has, as
oned itsessentialfoundati ons,a correspondingfreedominthemarket. The
practical liberties of the market are, in fact, essential ingredients in our
standing as free men and women: the choice df a place d abode, d an
occupation,d theclotheswewear, thefood weeat, and the balancedf work
and leisurein our lives— dl these choicesmadein the market are as much
expressionsd our freedom as our decision to marry and have children (or
not), or to enter (or leave) a religious communion. No Chinese wall
separates the economic from the morad or the cultural aspects d our lives.
Our freedom is diminished whenever choice is made harder or more
burdensome in any sphere of our lives. In dl cases, our standing as
autonomous choosers who are part-authors of our lives is inevitably
diminished.

Shifting Responsibilitiesto the State

We have seen that a characteristic paradox o our age is found in the
contrasting approachesto mord judgment as they are evidentin relation to
advertisngand to other areasd socid life. In the artsand in cultural life,
in socia work and in the policiesthat are devised which have animpact on
sexual life, theworst sinin the eyes o current opinionisto be judgmental
— to impose, so to speak, one's own mord perspective on the lives o
others. In respect o restraints on advertisng, no objection is made by
fashionable opinion when specific and often contestable vaue-judgments
areembodiedin restrictionson commercia expression. It may be that alife
without tobacco or acohol or food additivesis, in some sense, a better life
than one in which these are consumed, alonger life and one that is at less
risk of certain degenerative diseases, or it may be that alife ruled by a
passion for prudence, a life that eschews pleasure whenever pleasure
appearsto threatenlongevity, isalesser form o life than one in which, after
due reflection, we choose to enjoy ourselves and take our chances.

It is not easy to see how such aquestionis rationally decidable. What
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isclear is that different people will, after much thought, come to divergent
answers to thisand smilar questions, such that the proper role of govern-
mental regulation should be to assure accessto relevantinformationrather
than to govern the eventual choicesof individuals. In practice, recent years
have witnessed the capture of the regulatory bodies of advertising by
exponents of the new puritanism — the puritanism that bases itself on
considerationsdf health and prudencerather than of right and wrong. There
may be a good deal that can be said for (and a lot against) this new
puritanism. Yet its kinship with older, less fashionable puritanica move-
ments seeking to mould individual choices by paternalisticand moralistic
restraintson liberty should not be in any doubt.

What has gone unnoticed in this manifest capture of regulatory bodies
by exponentsaf the new puritanismistheshiftin thelocus of moral life that
it entails. With the older puritanism, in some at least of itsforms, the goal
was to motivate people by persuasion and example to adopt a life not
devoted to pleasure but to the virtues. By curtailing the individual's
knowledge of the range and variety of products available to him, the new
puritanism in its incursions into advertising regulation shifts the locus of
responsibility from the individual to the state and its organs o authority.
Thisisnosmall thing, sinceit effectsadisplacementd the moral lifeinto the
political (and the bureaucratic) realms. Now itisnot here being argued that
the state ought, or even can be, entirely neutral in respect o the virtue and
lifestyle of its citizens: such a radical, libertarian or neo-liberal view, is
plainlyindefensible,if only becausealiberal civil society dependsin theend
for its stability and its very existence on the presence withinit of important
virtues — virtues such as tolerance, the sense of fair play and civic
responsibility.7 In any recognisably liberal view, however, government can
do little by itself to nurture the virtues, which is a task best left to the
intermediary institutions — families, churchesand voluntary associationsin
which people are formed as responsible choosers.

The displacement of moral responsibility that occurswhen regulatory
agenciesimpose on advertisersconstraintsrefl ectinga distinctive (and often
distinctly controversial) moral viewpoint, such as the new puritanism, in
effect shifts the locus of mora education from the individual and the
intermediary institutionsto the state. As wel as solidifyingin regulatory
policy a moral perspective (and a reading o the relevant empirical
evidences) that may well prove to be ephemeral, such a shift involves the
loss of dl the advantages of the informal mora education given by
intermediary social ingtitutions— their diversity, subtlety and flexibility,for
example. We are then not far from the situation in which the regulatory
agencies usurp the formative role o these intermediary institutions, and
attempt to impose upon advertising a function aien to its role in the free

7.l arguefor theinevitable non-neutrality of thestatein respectd thesevirtuesin Gray,
1991, and Gray, 1989b:73—4.
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market economy: to turn it from an ingtitution that facilitatesor enhances
choice to one that shapes or mouldsit.

Itisnot denied at any point in the present argument that influencing
human behaviour through advertising is a legitimate activity. On the
contrary, what is argued is that, if it is legitimate to influence human
behaviour through political and religiousdiscourse and expression, then
influencing behaviour through advertising is similarly, and not less,
legitimate. The boundaries between advertising and other forms of
expression arein any case not fixed or impermeable. Religiousadvertising
islikely to be amore prominent form of expression infuturein Britainand
(though controls of various sorts are doubtless appropriate) no one,
presumably, contestsitslegitimacy. We can envisagethe growth of a new
species of advertising, emerging from the example of religiousadvertising
— aspeciesof advertising, not aimed at profit, whose productisconversion
to a belief, or the adoption o aform of life. (We have already many
examples of advertisingon behalf of charities, whose desirability no one
questions.) Such advocacy advertising, aswe may call it, issurely awholly
proper dimension of communicative or expressive freedom in a liberal
society.

The Dangarsof Governmental Li nes

Advocacy advertisingisimportant in the argument for commercial expres-
sion because it shows that the case for freedom in advertising does not
depend, in the end, on the contribution (massve and underestimated
though it undoubtedly is) of advertising to the functioning of the market
economy, but instead on the value o freedom o communication or
expression itself, As the example d religious advertising demonstrates,
thereis nothing categoricaly differentin theactivitiesdf deliveringasermon
and advertising the Gospel on television: they have everything in common
except that one o them occurs in a medium in which it must be paid for.
They are, in fact, the very same activity, conducted in different media. All
the Millian argumentsfor freedom of expression that apply in the one carry
over in the other. This is a truth that the likely growth of advocacy
advertising can only further illuminate.

What is illegitimate, then, is not the attempt to influence belief and
behaviour through advertising,sincethere isnothing which fundamentally
distinguishessuch activity in advertising from the same activity conducted
through other media. The illegitimacy isin the hobbling or curtailing of
advertising freedom by advocacy groups which seek to influence or
control belief and behaviour, not on thelevel playingfield of competitive
communication, but instead by capturing regulatory bodies or prohibiting
advertisementsd certaintypesor products. Itisclearly entirely legitimate
for advocacy groups to purchase advertising venues in which they
expound upon the role o teetotalism, vegetarianism, or smoke-free
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environments in healthy living. Equaly, advocacy groups are entirely
within their rights, if they use advertising to propagate the virtues of
organic farming, the dangers of nuclear power, or the need to protect
endangered species of plants and animals. All such activity is a healthy
feature o the free society. The danger comes, not from advocacy
advertising, but from restrictions on advertising that have the same goals
as some of the advocacy groups, but dare not say their names, and who
pursue these goals via restrictive regulation and prohibition rather than
by persuasive communications.
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Chapter 4

Advertisng Prohibitionism,
Censor ship, and the Defence
of Freedom

he case against prohibitionist policiesin the regulation of advertising

isthe case against dl distortion by censorship of freedom of commu-

nication. Nothingin the argument turns, or ought to turn, on thestatus
of advertisingas commercial expression. It isas an instance of freedom of
expression itsdlf that advertisng merits protection from paternalist and
prohibitionistintervention. The argument for this result is the simple one
that has been reiterated throughout this paper — the argument that there is
nothing in advertising that distinguishes it from other communicative and
expressiveactivities. The freedomswhichthey enjoy, and inthe exercise of
which they are protected, ought also to be respected in the case of
advertising. Ontheview presented here, freeexpressionisatreewithmany
branches but a single root — the root being respect for freedom itself. In
every branch o free expression, communicative freedom is protected
because we respect people asthefreeagentsthey are. Criticsaof advertising
have yet to produce any argument which can point tofeaturesdistinctive of
advertising in respect of which it may rightly be denied the freedoms
accorded to other forms of expression.

Asadigression,it may be noted that according advertising the freedom
conferredon other formsaf expressionwould have asone of itssideeffects,
most likely, an increasein comparativeor rivarous advertisingin which the
merits of different brands o similar products are explicitly weighed.
Comparativeadvertisingof thissortisclearly akintothedialectica exchange
of argument and counter-argumentenvisaged in Mill's defence of freedom
o inquiry: itis, indeed, aversion o the latter. Comparativeadvertising, as
a consequence o unrestricted freedom of commercia expression, would
seem by far thesurest guarantor of consumer interestsand consumer choice.
It is a signal disadvantage of prohibitionist policy in advertising that it
necessarily prohibits comparative advertising when it proscribesadvertise-
ment of the product itself.

The boundariesbetween advertisingand other forms of expression that
existing legidation (and, even more, proposed legidation) sanctifies are
plainly artificia. They do not reflect sgnificant quditative distinctions
among the variousforms o expression. In particular, they give no reason
for singling out commercial expressionfor specia restriction or regulation.
Nor is this surprising: for advertising contains within itsdf many of the
elements of other communicativeactivities and isfor that reason entitled to
the protectionsand privilegesthese other forms of expression enjoy.
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Just as the boundaries between advertising and other forms of
expression are permeable rather than fixed, indeterminate rather than
definite, so within advertising, a wide variety of modes of expression is
encompassed. Advertising may have the character of an argument, in
which the merits of the product on offer are systematically set out in
comparison with others. Inthissort of comparative advertising, notwith-
standing its practical aims, commercial expression comes closest to the
limiting case of purely informative discourse that is often (and always
wrongly) held up asitsideal type. At the other extreme, advertising may
suggest how a product may contribute to the consumer's quality of life,in
ways he or she had not hitherto grasped. Here advertisingis closer to the
arts in opening up novel perspectives on our lives and so enriching the
possibilities we find in them. (It is noteworthy, in passing, that some
advertisingisitsdf distinguished as being awork of artinitsown right —
afact that seems to have eluded the contemporary lumpenintelligentsia,
otherwise so lax in its judgment as to what constitutes art.)

In between these two poles, advertising spans a host of communica-
tive and expressive activities, in many combinations and mixtures. Butin
thisitisno differentfrom expression in other social contexts, having other
goals. Itistrue, asWittgenstein (1989) has taught us, that language is not
one thing — ameanswhereby we mirror or represent theworld, say — but
indefinitely many things: it is as various in its forms as the activities in
which we use it. How much more diversein itsformsis expression, in
which we communicate with each other via images as well as words.
Thus, afilm may begin as propaganda, having definite political objectives,
yet (as with some o the films made in Britain during the Second World
War) contain much that is poetic or lyrical. Or adiscourse may belong to
the genre of sermon, having the practical goal o conversion or confirma-
tion in faith, and yet have value for anyone who enjoys the splendour of
the English language. Or Hobbes's Levlathan may fail in its project in
political philosophy, and remain as one of the greatest masterpieces o
English literature. And so on.

The Ne=d for Regtraint in Advertisngand in Political Expression

The fact is that our expressive activities are conducted in a potpourri of
forms and modes, not clearly distinguished from one another, often
overlapping and so usually highly complex. Inall of itsindefinitevarietywe
acknowledge the need for regulation and restraint. We may use our
freedom of expression to criticise the defence policy of our country, but not
by disclosing official secrets. We may exercise freedom of the press by
engaging in scurrilous journalism, but we will be restrained if we use our
freedom to commitlibel. A television program may explore the limitsof our
imaginative experience, but be rightly restrained if it contains excesses of
violenceor sexuadlity. And, in advertising, no one questions the desirability
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d a regulatory framework for the restraint o the mendacious and the
fraudulent or the necessity o prohibiting the advertissment d narcotics.
Each o the indefinitdly many modes d communication and expressionis,
then, properly subject to restraints— restraintswithout which its rationale
or judtification would become questionable. What is indefensible is the
imposition on any mode d expression d restraintsand prohibitionswhich
its practice does not judify and which would be rgected out o hand in
others.

It is tempting to see in prohibitionist and restrictive policy toward
advertising an attack on the very legitimacy of thismode o expression. It
is difficult, otherwise, to account for the incongruitiesin the treatment o
freeexpressionin advertising and in other spheresd life. Thetask of the
philosopher is not to attempt to prescribe policy in any substantive way,
but rather to uncover the maxims on which it is based. The task of the
philosopher in thismatter istoilluminate the many incongruitiesin current
opinionand policy regardingadvertising. Hewill havedischarged histask
if he has succeeded in showing that thereis nothing in advertising which
distinguishesit from many other legitimate forms o freedom of expres-
sion, and so nothing in it which judifies the illibera framework o
regulation that is currently being envisaged in Audtralia, New Zealand,
Britain and the European Community.

TheNead for More Advertisng— in Ex-Communist Countries

Findly, it isto be hoped that the newly emergent post-communist societies
o Centrd and Eastern Europe will not succumb to thetemptationto emulate
theredtrictionist policiesin respect o advertisingthat are currently proposed
or in place in Audrdasa and Western Europe. Contemporary Western
models, in this as in other respects, are ones that the post-communist
societies should treat with reserve or even suspicion. They should in
particular be alert to the danger o a bias against market ingtitutions that
animatesmuch recentlegidation and regulationin Western Europe. Among
other things, they should not follow Western Europe in neglectingthe role
d advertisingin the market economy and infreedomd expresson: itsrole
asanindispensableaspectd afreesociety. They should understandin short
that freedom in advertisng deserves recognitionasavitd part d individual
freedom in any liberd civil society.

The Sippery Sopeto thelL oss of Freedoms

Above this race d men stands an immense and tutdary power,
which takes upon itsdf aone to secure ther gratificationsand to
watch over their fate. That power is absolute, minute, regular,
providentand mild. It would beliketheauthority d a parentif, like
that authority, its object was to prepare men for manhood; but it
seeks, on the contrary, to keep them in perpetua childhood: it is



well content that people should rgoice, provided they think o
nothing but rgoicing. For their happiness such a government
willingly labours, but it choosesto be the sole agent and the only
arbiter d that happiness;it providesfor their security,foreseesand
supplies their necessities, facilitates their pleasures, manages their
principal concerns, directs their industry, regulates the descent of
property, and subdivides their inheritances; what remains, but to
spare them dl care o thinking and dl the trouble o living?

(A, de Tocqueville)

Advertisngis, in theend, only freedom of expressionin one o its aspects.
Like many other modes o expression, it aimsto evoke emotionsaswell as
toimpartinformation, it has an impact on human choicesand intereststhat
goes beyond the acquisition d knowledge and it may ater human
behaviour. It has these attributesin common with palitica, religiousand
cultura discourse and expression, If advertisinghas risks or costs, it shares
them with every other sgnificant mode o freedom or expression.

The economic judification o advertising freedomisin its role as an
indispensable component d the free market. At bottom, the market is an
institution that generates, and makesavailable to us, informationwe would
otherwise lack, but without which we cannot make rational decisionsas
producers and consumers. Advertising is an essentia dimension o the
ingtitution of the market considered as an epistemicdevice. Theeconomic
judtification o advertising is not, however, the most fundamental one.
Advertising freedom is judified in that, jus like other forms o free
expression but in thisinstance one situated in the market place, it operates
asafacilitator and enhancer o choice. Itisinitsrole asanenablingdevice
for individual choice that the ethical standing of advertising rests.

The argument for freedom in advertising is dl o a piece with the
argumentfor freedomd expression. Current movesin Australasia, Britain
and the European Community to restrict freedom o commercia expres-
sion, and to prohibit certain forms o it, are dangerous because the
philosophy that underlies them is hostile to freedom of expressionitsaf.
Since, as David Hume wisely remarked, freedom o any kind is rarely lost
al a once, we should bewareledt, in letting those restraints on advertising
freedom go through on the nod, we let dip a vita dimension d our
freedom of expression. It will be amisfortuneif, infaling to see the unity
of freedomdf expressionin dl its varieties, including advertising, we come
to accept restraintson our freedom o commercia expression which we
would never toleratein any other sphere o life.
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Advertising Bans

Administrative Decisions
or Matters of Principle?

John Gray

Whereas in modern times artistic and cultural freedoms have expanded,
freedom of commercial expression has tended to shrink. Many support-
ers of advertising bans invoke paternalistic and moralistic criteria that
they would never dream of applying to artistic endeavour.

In this Occasional Paper, John Gray argues that the paradox reflects
the fallacious belief that the economic sphere of life requires security
rather than freedom. But liberal democracy and consumer sovereignty
are based on the same principles. Current moves in Australia, New
Zealand and elsewhere to restrict freedom of commercial expression
are dangerous because the philosophy that underlies them is hostile to
freedom of expression itself. The Australian government’s recent
attempt to prohibit some kinds of political advertisements, though
unsuccessful, illustrates the dangers of allowing exceptions to the
general principle that speech should be free.
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