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Preface 

The Readings series of the Centre for Independent Studies 
was established to analyse certain issues from a number of 
viewpoints. This book, the fourth in the series, surveys the 
Australian Constitution and constitutionalism in the light of 
ideas about what the functions of government should be and 
how its act iv i t ies are carried out (at least in the Australian 
context) through the practices of Parliament. It adopts a 
multidisciplinary approach to the subjects under investig­
ation, bringing together the skills of the political scientist, 
the lawyer, the practising politician and the economist. The 
book further underpins the primary object of the Centre, 
namely, to study the principles which enhance the many 
aspects of a free and open Australian society. 

History has invariably shown that the state has been the 
greatest threat to the freedom of the people it governs. 
Constitutions have been one of the more satisfactory ways of 
delineating the bounds of responsible government activity, 
though the existence of a constitution is not a sufficient 
condition for good government as Milton Friedman pointed 
out to a C IS seminar in 1981. He noted that many South 
American countries had copied word for word the constitution 
of the United States and few could be described as desirable 
examples of democracy and freedom. It might be added that 
the written constitution of the Soviet Union is not short on 
fine sentiments guaranteeing freedom and fundamental 
individucil rights. There is obviously much more. 

In Austral ia today, the Constitution is no doubt under 
more informed discussion than for decades. It is seen by 
some as a restr ict ion on the ability to achieve quickly certain 
political and social ends. This is undeniable, but in designing 
the Constitution, its framers did provide for change which 
would allow for the evolving perceptions of the population. 
Such changes have occured in the past both smoothly and 
democratically. There may be, of course, shortcomings in 
the Australian Constitution, though in the end it is a matter 
of opinion as to what these deficiencies might be. It is to be 
hoped that as discussion about the Constitution and Austr-

vU 
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al ia's political institutions and practices continues, the 
clearest motive should be that the freedoms and rights of the 
cit izenry are enhanced within a framework of the rule of law 
rather than, as so often is the case with proposed legislative 
and constitutional changes, one or other gro i^ is served at 
the expense of a l l . To achieve this aim would seem to 
require a more widespread understanding of our polit ical 
institutions, especially the very real role that constitutions 
play in modern government. The greater the understanding 
of the consequences of various governmental practices, the 
better able will the public be to make informed decisions 
about crucial issues that a f fec t them. This is one of the 
challenges that this book responds to. 

In publishing this volume, the Centre for Independent 
Studies feels a significant contribution has been made to the 
discussion of important issues. Nevertheless, the views 
expressed by the various authors are theirs and are not 
necessarily shared by the Centre's s taf f . Advisers, Trustees, 
or Directors. 

Greg Lindsay 

Vl l l 



Introduction 
Michael James 

The constitutional cr isis of late 1975 raised issues which are 
fundamental to Austral ia's Constitution and the operation of 
her polit ical system. As a result of that crisis, the true 
nature and extent of the powers of the Governor-General are 
uncertain, as is the status of the convention (if such it is) that 
the Senate does not exercise its legal right to defer or reject 
supply bil ls passed by the House of Representatives. Ye t the 
ensuing debate about the Constitution has been limited to a 
small number of polit icians, lawyers and other academic 
specialists. Neither among politicians as a body nor among 
the general public is there evidence of any strong desire to 
have these constitutional issues resolved, even though it is 
quite possible that they wil l eventually reappear in a form at 
least as acute as that which they assumed in 1975. 

The absence of a truly popular debate about the Consti tu­
tion is scarcely surprising. To the public at large, the 
Constitution seems as remote and inaccessible as any other 
brarvrh of the law. In any case, the essential legal forms of 
the political system survived the crisis intact, and the general 
election of 1975 did provide a speedy and legitimate means of 
resolving the immediate deadlock. As for the politicians, the 
system provides them with incentives to concentrate on 
everyday polit ical and electoral issues, and to avoid camp-
aigru for constitutional amendments which are necessarily 
dif f icult to e f fec t and whose consequences are l ikely to be 
relatively uncertain. Even the Australian Labor Party, which 
of al l the parties is most interested in constitutional reform, 
continues to adapt itself to everyday constitutional reality 
and, in pract ice, treats the Constitution as workable in its 
present form. Perhaps it is this lack of urgency about the 
matter which causes much of the constitutional argument 
which does take place to be conducted in broad and idealistic 
terms (e.g., whether the Constitution should be 'monarchic' or 
'democratic'): a tendency which is unfortunate, since it 
further polit icises the Constitution and diverts attention from 
potential piecemeal reforms which might command wide 
support. 

1 
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In these circumstances, any serious discussion about the 
Constitution ar»d the desirable direction of its future evo­
lution would do well to begin by emphasising how important 
constitutions really are. It is not di f f icul t to do this. In the 
f i rst place, politics can be a peaceful and stable act iv i ty only 
if it takes place within a framework of constitutional rules. 
A constitution (here we use the term in a broad sense, to 
include informal practices and conventions as well as laws) 
establishes the procedures to be followed in the formation of 
policy and the rules whereby polit ical confl ict is to be autho­
ritatively settled. Unless it takes place within secure 
constitutional boundaries, pol i t ical disagreement can degen­
erate into violent confl ict. Secondly, constitutions often 
contain legal guarantees of the basic freedoms of ci t izens and 
protect them from coercion at the hands of the state. This 
is the central concern of the doctrine of liberal constitu­
tionalism which was first formulated in England in the seven­
teenth century. In the liberal legal traditions of Austral ia 
and many other Western countries, the idea of a constitution 
is closely associated with the principles of the rule of law and 
natural justice, which convey the notion that there are 
crucial limitations to the lawful exercise of political power. 

In the USA, the understanding of constitutional l imits on 
the state is deeply embedded in the public mind; this is no 
doubt an aspect of the central role which the constitution 
plays in that country's c iv ic religion. But in many other 
countries, Australia included, there is far less comprehension 
of this idea, despite the fact that our constitutional traditions 
originated in the belief that the best defence against tyranny 
was to surround the state with legal barr iers. If there is one 
reason in particular why constitutional matters evoke l i t t le 
interest or understanding in Western countries (the USA exce­
pted), it is the triumph during the twentieth century of the 
democratic ideal. It is hard to exaggerate the hold which 
democracy exercises on the polit ical imagination of the 
West. The original appeal of democracy was that it enabled 
the people as a whole to pass judgment on, and even to eject 
from off ice, the government of the day. And as democracy 
has become the only legit imate form of government, it has 
replaced the older notion of constitutional l imitation with 
that of the popular wi l l . From a purely democratic point of 
view, constitutional limitations are at best redundant, since 
the people's real protection lies in their abil ity to throw out 
governments which offend them; and they are at worst perni­
cious, since they might place legal obstacles in the path of a 
government devoted to carrying out the wil l of the people. 
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Democrats thus tend to favour simple constitutions which 
leave governments unlimited in their legal powers but which 
subject them to the checks provided by the electoral process. 

Most modern democracies are characterised by the feat­
ures of what has come to be called the 'adversary system' of 
politics. The granting of universal suffrage facil i tated the 
rise of the mass political party; and the str ict internal 
discipline of such parties has in many cases resulted in the 
executive branch of the state exercising overwhelming inf l ­
uence over the legislature. Under the adversary system, ' 
government is monopolised by the political party (or party 
al l iance) which wins the most seats in parliament (typically, 
the governing party controls a majority of parliamentary 
seats, but this is not a necessary asjject of the adversary 
system). The largest of the remaining parties becomes the 
of f ic ia l 'Opposition', which creates what amounts to an 
alternat ive government of 'shadow ministers', ready to take 
over should the existing government fall from off ice. Demo­
crats tend to favour the adversary system for three main 
reasons. F i r s t , it gives quick ef fect to the predominant 
viewpoint among the voters. Secondly, it provides for a 
standing alternat ive which is supported by a large proportion 
of the voters. Thirdly, it preserves the right of the voters to 
exercise their ult imate sanction via the ballot-box: they are 
given the opportunity, at regular intervals, to evict the Gov­
ernment and install the Opposition. This system is held by 
its supporters to embody the spirit of democracy more fully 
than Its most obvious alternative, the permanent grand coal i ­
tion. For if government off ices were held by all main parties 
in proportion to their parliamentary strength, with the result 
that there existed no institutionalised confrontation between 
government and opposition parties, then the link between the 
popular wil l and the formation of policy would be weakened 
by the process of bargaining among the parties, thus gravely 
diminishing the importance of the voters within the system. 

But, for a l l its popularity, the adversary system is vulner­
able to a number of objections which cast doubt on the claims 
of its advocates. For example, there is no obvious reason 
why the viewpoints on a given issue should be only two in 
number; yet the system naturally tends to produce only two 
from which the voters can make a choice. This enables the 
Opposition, in particular, to manipulate the system to its own 
advantage. Rather than trying to discover the alternative to 
existing government policy which most voters favour, the 
Opposition need do no more than select the alternative which 
most suits i tself , so long as this is appreciably less unpopular 
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than prevailing policy. There is thus no reason why the 
Opposition should be the sensitive barometer of public opinion 
that democratic theory requires it should be. Individual 
voters frequently recognise this when they complain that a l l 
they can do at elections is to choose 'the lesser of two evi ls ' . 

The art i f ic ia l i ty of the two-party monopoly of policy 
which the adversary system leads to is even more tellingly 
revealed when issues of public concern are systematical ly 
excluded from political debate. Oppositions like to stress 
that their job is to oppose; yet there is nothing to stop them 
colluding with the government, when it suits them. In the 
U K , for instarK;e, al l main parties are committed to maintain­
ing an army presence in Northern Ireland, against the known 
wishes of a majority of Brit ish voters. In Austral ia, both 
Government and Opposition favour the maintenance of import 
controls, since each is supported by a special interest which 
benefits from this policy. But the consequence is that the 
Australian public as a whole, which is harmed by the policy, 
cannot register its views through the electoral process. 

Perhaps the most harmful e f fect of the adversary system, 
and the one which most c lear ly questions its constitutional 
credentials, is its tendency to polit icise areas of social l ife in 
which no issues have emerged spontaneously. As noted 
above, the central feature of the system is that it grants a 
monopoly of of f ic ia l power to the strongest political party. 
As a result, each party has a powerful incentive to maximise 
its electoral support in order to win this substantial prize. 
One of the most ef fect ive means of doing this is to identify 
social and economic groups whose interests can be promoted 
by state action, and to offer such groups special treatment in 
exchange for their votes. This process is today perhaps the 
most important single cause of high government taxing, 
borrowing and spending. Af ter several decades of this comp­
etitive bidding for group support, the typical democratic 
state finds itself burdened with a public sector whose size and 
cost mount steadily and is becoming increasingly dif f icult to 
finance. 

This tendency of democratic poli t ics to spawn large and 
expanding executive empires raises, in a new form, classic 
constitutional issues, and prompts the need to return to the 
idea of constitutional l imitation as an ingredient of good 
government. In the f irst place, there is the threat to the 
rule of law. The multifarious act iv i t ies of the modern 
welfare state require a vast amount of detailed legislation, 
whose ef fects are often quite unpredictable and which can be 
administered only through bureaucratic discretion. Secondly, 
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the taxation required to finance these activit ies exceeds the 
level which public opinion finds tolerable. Democracy by 
itself, however provides no real guide to the solution to these 
di f f icul t ies, since the electoral mechanism registers both the 
aggregate demands of the voters for state subsidies and their 
reluctance to finance those subsidies through taxation. Die 
weakness of democratic ideology is that it provides an answer 
to only one question: who should rule? But equally impor­
tant is the question: what should be the limits of govern­
ment? The answer to the f irst question clearly does not 
provide an answer to the second. Yet the person who thinks 
that 'the people' should rule is not necessarily committed to 
the view that anything that the people approve of should be 
done. Nearly every democrat accepts that there are some 
policies which it would be wrong to pursue, however popular 
they might be: the persecution of minority races is an obv­
ious example. The intriguing question is whether, underlying 
the continuous generation of, and conflict among, political 
opinions, there is a ' tacit constitution', a set of mutually 
consistent general rules which, if formulated openly, would 
command near-unanimous support and entrench clear limits 
to government. (Thus, while we would be unlikely to agree 
on any particular pattern of state spending, so many and 
varied are the individual decisions that go to make up any 
such pattern, we might well agree that, as a matter of 
constitutional principle, no government should be able to 
raise more than a particular percentage of anyone's income in 
the form of taxation). And despite the polarised style of 
politics that the adversary system encourages, there is 
evidence that the voters in countries ruled by this system are 
in agreement on certain fundamental issues. In the UK , the 
home of the adversary system, the recent spectacular success 
of the central al l iance between the Liberal Party and the 
Social Democrat ic Party has revealed how remote the pre­
vious two-party system had become from public opinion. 

Although much of Australia's political life takes places 
under the aegis of the conventions of the adversary system, 
Austral ia is fortunate in having a written constitution which 
embodies such classical liberal principles as federalism and 
the separation of powers, which help to mitigate the harmful 
e f fec ts of unlimited F>arty competition. And the contributors 
to this collection of essays are concerned at least as much 
with explaining the rationale of these principles, and with 
suggesting the mearw of reviving them in practice, as they 
are with promoting specif ic legal reforms whose implement­
ation would require amendment of the Constitution. The 
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first essay (James) identifies the essential elements of liberal 
constitutionalism and establishes, in broad terms, their role 
within the Australian Constitution. The central group of 
essays (Reid, Hamer, Rutherford and Hyde, and Sharman) 
focuses on our central political institution - Parl iament - and 
discusses ways in which that institution might assert its inde­
pendence against both the Execut ive and the party machines 
and thus begin to realise its full constitutional potential. 
The final group (Buchanan and Walker) draws upon certain 
recent developments in polit ical economy and suggests how 
our liberal constitutionalist traditions might be strengthened 
by entrenching limits on public spending and by incorporating 
a better understanding of the operation of property rights. 
(Professor Buchanan's paper, though universal in its impli­
cations, was composed with specif ic reference to the USA. 
An Appendix by Philip Clark brief ly describes the operation 
of the powers of taxation and borrowing contair»ed in the 
Australian Constitution.) 

It would of course be absurd to pretend that al l our 
current constitutior^l issues can be settled by appeal to some 
underlying consensus which has only to be appropriately 
formulated for it to be unanimously espoused. For example, 
on the issue of the legitimate role of the Senate in the 
formation and dissolution of governments, there is deep and 
genuine disagreement. But it is a major contention of this 
collection that constitutional issues are qualitatively 
different from routine political issues, and that constitutions 
are so basic to the survival of polit ical systems that disputes 
concerning them need to be resolved by something more dur­
able than the often transient simple majorit ies that serve to 
settle everyday political conf l ic t . From this standpoint, that 
Section of the Constitution which requires that amendments 
must be supported not only by a majority of voters but also by 
a majority of States should be viewed, not as an irrational 
prohibition on the popular wi l l , but rather as a valuable 
constraint which he l iM to ensure that the Constitution 
remains a source of social consensus. 

N o t e 

I. This account ol the adversary system is drawn from its manifestations in 
countries which, like Australia, enjoy the Westminster system of parlia­
mentary government. But it is important to note that adversarial charac­
teristics, and their attendant effects, appear also in democracies with 
different types of constitution, whether these tend towards two-parly 
systems (as in West Germany) or even to multiparty systems (as in The 
Netherlands), where the opportunities for coalitionist politics are at tfieir 
greatest. 
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The Constitution in Australian 
Political Thought 

Michael James 

L I N T R O D U C T I O N 

It has often been pointed out that the Australian Constitution 
embodies two principles which are logically distinct and of 
diverse historical or igin. F i rs t , a combination of const i -
tutioruil law and convention gives Australia the Westminster 
system of responsible governrnent. The members of the 
Execut ive are drawn mainly from, and are col lect ively 
responsible to, the democrat ical ly elected House of 
Representat ives. Secondly, the Constitution expl ici t ly 
prescribes a form of legislative bicameralism based on 
American rather than British experience. While the 
Austral ian Senate has less constitutional power than its 
Amer ican counterpart , it enjoys virtually equal power with 
the Austral ian House of Representat ives, and has the right to 
reject f inance bills passed by the lower house. On the one 
hand, then, the Consti tut ion tends to combine executive and 
legislative power by ensuring that government derives its 
legi t imacy from the confidence of the House of Represen­
tat ives. On the other hand, it tends to separate executive 
and legislative power by giving the Senate powers which are , 
s t r ic t ly speaking, independent of the mechanisms of respon­
sible government. In pract ice, however, responsible 
government and legislat ive bicameral ism have been able to 
coexist peaceful ly over long periods of t ime. But they are 
also capable of coming into direct confl ict with one another, 
as they did in October-November 1975. 

The cr is is of 1975 was more, however, than a technical 
confl ict between two constitutional principles. It was also a 
confrontation between two constitutional ideologies. Each 
constitutional principle is, broadly speaking, associated with a 
distinct idea about the nature and the purpose of const i ­
tutions. Thus, the principle of responsible government flows 
from a conception of the constitution in which parliament is 
regarded as sovereign, and the limitations which the const i ­
tution imposes on parl iament are, correspondingly, devalued 
and chal lenged. According to this view, the function of the 
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constitution is to give legal e f f e c t to the will of the people; 
and for this popular will to be supreme, it must have access 
to a constitutional instrument which is free from al l legal 
restraints. The principle of legislat ive b icamera l ism, 
meanwhile, to the extent that it implies an equality of power 
between the two legislative bodies, is derived from a liberal 
conception of the constitution (which we may refer to simply 
as 'constitutionalism'). In this c a s e , great importance is 
attached to those aspects of the constitution which limit the 
powers of the state, the assumption being that the state poses 
a permanent threat to individual l iberty, and is compatible 
with that liberty only so long as it operates within a f rame­
work of fixed and impartial rules which are not of its own 
making. 

This essay seeks to elaborate and to contrast these two 
conceptions of the consti tut ion, by way of three distinct 
exercises. F i rs t , I argue that, although Austral ia has had a 
written constitution for eighty years , constitut ional ism has 
put down remarkably shallow roots; and that Austral ian poli ­
t ical pract ice is dominated by procedures and conventions 
which, being Brit ish in origin, tend to impart an aura of 
sovereignty to Parl iament and to mask the signif icance of 
those aspects of the Consti tut ion which are foreign to Brit ish 
pract ice. Second, I offer some counter-arguments to the 
cr i t ic isms which, following the constitutional c r is is of 
October-^k)vember 1975, have been levelled against the 
Constitution by some of its more radical opponents: in 
particular, the complaint that the Constitut ion as it stands 
entrenches a conservat ive and irrational order of things. 
Finally, I attempt to construct a case for consti tut ional ism, 
based mainly upon the arguments that the concept of the 
popular will provides no coherent foundation for a const i ­
tutional system, and that, under modern conditions, a 
democratically e lected sovereign parl iament wil l tend 
actually to violate, rather than re f lec t , public opinion. 

0. T H E O R I G I N S O F A U S T R A U A N C O N S T I T U T I O N A U S M 

The Constitution Is accorded remarkably little signif icance in 
the Australian approach to pol i t ics. Although, as one would 
expect, it has come to be better known since the events of 
1975, it remains, among pol i t icians and public al ike, very 
much on the fringes of pol i t ical awareness, and is widely 
viewed as an obstacle and an i r re levance to the real business 
of politics. The extent of the Austral ian tendency towards 
constitutional blindness can be gauged from a brief compa-
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rison with corresponding attitudes in the United States of 
Amer ica . In that country, the constitution is not only widely 
understood; it is also respected and celebrated to the point 
of forming the symbolic heart of thie regime itself. It is 
viewed not merely as a body of rules prescribing the form 
which the Amer ican pol i t ical system takes, but also as an 
expression of the moral consensus which underlies those 
rules. Amer icans understand, for instance, that the 
separation of powers is designed to protect individual 
l iberty. Above a l l , there is in America a general 
appreciation that the constitution prescribes limits to the 
powers exerc ised by the various branches of the state, and 
thereby provides cr i te r ia whereby the unlawful and arbitrary 
exerc ise of power may be recognised and appealed against. 
In Austra l ia , by way of contrast , the Constitution provides 
little more than a description of the polity in legal terms, and 
makes no reference to any general principles which might 
provide a rationale for its fundamental structure. There is a 
strange gulf between constitutional theory and political 
pract ice in Austra l ia which results in the issue of const i ­
tutional reform being accorded very low priority, even though 
it is quite possible that the parliamentary deadlock that 
occurred in 1975 wil l soon be repeated. 

This contrast between the triumph of constitutionalism in 
Amer ica and its near- invisibi l i ty in Austral ia is all the more 
remarkable in view of the fact that each country was cons­
tructed out of Bri t ish colonies (though in very different 
c i rcumstances) , and each derived its basic understanding of 
pol i t ics from Br i t ish exper ience. But it is in this common 
Bri t ish link, I bel ieve, that the clue to the difference between 
the two cases is nevertheless to be found. British const i ­
tutional theory and pract ice underwent a profound revolution 
between, on the one hand, the seventeenth and eighteenth 
centur ies, when Bri tain was colonising Amer ica , and, on the 
other hand, the nineteenth century, when the Austral ian 
colonies were being formed. Both America and Austral ia 
continue to l ive by the Bri t ish constitutional wisdom that 
prevailed at the time of their respective foundations. 

When, in 1787, the Amer icans set about drawing up a 
constitution, they intended to frame it around the principle of 
l iberty, wh ich , they bel ieved, had inspired the English 
Revolution of 1688. This principle was to be embodied in the 
institutions of the rule of law and the separation of powers. 
The connection between these two crucia l elements of 
constitut ional ism had already been articulated in the 
following passage from the Declaration of Parl iament 
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Assembled at Westminster, issued in 1660: 

There being nothing more essential to the freedom of a 
state, than that the people should be governed by the 
laws, and that justice be administered by such only as 
are accountable for mal-administrat ion, it is hereby 
further declared that a l l proceedings touching the l ives, 
liberties and estates of all the free people of this 
commonwealth, shall be according to the laws of the 
land, and that the Parl iament will not meddle with 
ordinary administration, or the execut ive part of the 
law: it being the principle (s ic j part of this, a s it hath 
been of all former Par l iaments, to provide for the f ree­
dom of the people against arbi t rar iness in government. ' 

What makes this passage so interesting is that it 
demonstrates how well the distirrction between law and 
government was understood in seventeenth-century 
England. Government consisted of execut ive orders issued to 
particular c lasses of subjects for the achievement of 
particular purposes; law consisted of f ixed, universally 
known, and universally applicable rules of conduct which, to 
the extent that they were observed, enabled individuals to 
pursue their private goals without fear of coercion. An 
irxJividual who became subject to an administrat ive order was 
guaranteed against coercion to the extent that the order was 
made within the terms prescribed by law. The maintenance 
of the rule of law required the separation of legislat ive and 
executive powers, since a government which had the right, 
not only to exercise the powers at tached to its o f f ice , but 
also to amend the law prescribing those powers, would sooner 
or later legislate its way into a position of absolute power and 
bring liberty to an end. S imi lar ly , a legislat ive body which 
had the right, not only to f rame the law but also to apply it in 
particular cases , would eventually succumb to the temptation 
to legislate for the purpose, not of maintaining liberty, but of 
promoting its private goals. Nowadays, this careful d ist inc­
tion between law and government has virtual ly disappeared 
from general polit ical understanding, and survives mainly in 
ceremonial language. Even in A m e r i c a , it is probably true to 
say that the public understanding of l imited government 
involves more a sense of the distinct sources of law, and of 
the limitations imposed on each source, than of the distinct 
functions of law and government. NJevertheless, the 
widespread attachtnent to the c i v i c virtue of "respect for the 
law' is probably a throwback to the days when 'the law' was 
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conceived in terms of general rules of conduct. Respect is 
hardly an appropriate response to the stream of legalised 
orders which issue from modern governments. 

By committ ing themselves to a written document, the 
Amer icans , quite del iberately, imposed severe limits on the 
extent to which their constitution could evolve. They 
thereby succeeded in preserving constitutionalism as their 
basic mode of pol i t ical understanding. The Brit ish, however, 
had begun to drift away from constitutionalism long before 
the American revolution. By the middle of the nineteenth 
century, it was c lear that sovereignty - which, from a 
constitutionalist standpoint, represented the principle of 
absolute and arbitrary government - had reappeared in the 
British consti tut ion, not, this t ime, in the off ice of the 
monarch, but in the parl iament. The intellectual origins of 
this change are to be found in two doctrines which gained 
currency in the eighteenth century and which, despite the 
considerable area of conf l ict between them, were crucia l to 
the emergence of modern Bri t ish constitutional theory. The 
first of these doctrines held that the House of Commons, the 
House of Lords, and the Crown, though formally separate, 
were, co l lect ive ly , sovereign. This view of the constitution 
did rx3t, however, entail that government was under no obliga­
tion to observe the rule of law. Rather, the guarantee of 
individual l iberty was thought to l ie, partly in the "balance' 
between the three institutions of parliament, and partly in 
the established conventions and precedents observed by the 
English people, wherein the spirit of the Revolution of 1688 
lived on. The law of the land embraced these conventions as 
well as the formal statutes enacted by the King in par l ia ­
ment; the idea that the sovereign body might abuse its power 
by issuing statutes that overrode the liberties embodied in the 
common law was not taken seriously in the politically tranquil 
atmosphere of eighteenth century Britain. The second 
doctrine was based on Jeremy Bentham's revival of Hobbes's 
command theory of law, according to which laws were to be 
understood solely as expressions of the will of the sove­
reign. Bentham found himself , consequently, in agreement 
with those who argued that the constitution did not prescribe 
the separation of powers; the whole idea of such a separation 
was nonsense, since there must ultimately exist a unitary 
source of law which was itself above the law. But the 
command theory necessari ly entailed obliterating the 
distinction between law ar»d government. If every law was 
an expression of the wil l of the sovereign, there existed no 
criterion for distinguishing a rule of conduct from an e x e c u -
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tive order. It followed that individual l iberty could not be 
protected through legislation designed to establish rules of 
conduct. Rather, liberty consisted only of the gaps, so to 
speak, between the laws; gaps which the sovereign could fill 
in at any t ime. 

When Bentham was converted to the cause of radical 
parliamentary reform, then, it was not out of any concern for 
individual liberty. Rather , his aim was to ensure that the 
unlimited powers of the sovereign would be used to promote 
the welfare of the community as a whole rather than the 
'sinister interests' of the rul ing e l i tes . This required, he 
argued, the transfer of sovereignty to the House of Commons 
alone, and an extension of the suffrage to a point not far 
short of universality; only if the members of the sovereign 
body were made fully dependent upon the people for their 
tenure of off ice could they be trusted to govern in the public 
interest. Yet the sovereignty of the House of Commons 
seemed to one commentator to have become establ ished, 
without any such major reforms having been enacted, by the 
mid-nineteenth century. In The Engl ish Const i tut ion, f irst 
published in 1867, Walter Bagehot not only argued that 'The 
ultimate sovereignty in the English Constitut ion is a newly-
elected House of Commons' * but regarded the Hobbesian 
theory of sovereignty as incontrovertible ('Hobbes told us long 
ago, and everybody now understands, that there must be a 
supreme authority, a conclus ive power, in every State on 
every point somewhere" ) . What is remarkable about 
Bagehot's essay is the evidence it provides of the extent to 
which the theory of sovereignty had quietly triumphed over 
constitutionalism. Bagehot not only treated Hobbes's theory 
as beyond debate; he appeared to have no understanding of 
the constitutionalist outlook of the Amer ican founding 
fathers. 'The Americans of 1787', he wrote, 'thought they 
were copying the English Const i tut ion, but they were 
contriving a contrast to it ' .* The 'contrast ' lay in the fact 
that, whereas the English const i tut ion was of the 'simple' 
type, in which 'ultimate power upon all questions is in the 
hands of the same persons', the Amer icans created a 'compo­
site' constitution, in which 'the supreme power is divided 
between many bodies and funct ionar ies ' . * He seemed 
unaware that the Americans were trying to institutionalise 
the rule of law rather than the rule of men, or that, in so 
doing, they were drawing on an interpretat ion of the const i ­
tution which had been elaborated by the English themselves. 

It was A.V. D icey who drew together these various 
threads of constitutional analysis and wove them into what 
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became (and st i l l is) the received interpretation of the Brit ish 
constitution. In A n /ntroductfon to the Study of the Law of 
the Constitution, f irst published in 1885, Dicey put forward 
three basic propositions. F i rs t , the British constitution 
embodied two principles: parl iamentary sovereignty and the 
rule of law. Second, these principles were not in mutual 
conf l i c t , but actual ly supported one another. Although 
parliament was subject to no l imitation of its legal compe­
tence, it was bound, in its legislative act iv i t ies, to observe 
certain f ixed procedures and was to this extent subject to 
judicial scrut iny. It was the discipline of legalism which 
these procedures imposed that protected the rule of law 
against the arbi t rary exerc ise of parliamentary sovereignty. 
Third, the consti tut ion consisted to a large extent of 
conventions. These conventions served the purpose of 
providing prac t ica l solutions to the technical gaps and 
inconsistencies which had, inevitably, crept into and grown up 
with the slowly evolving law of the constitution. Dicey 
regarded the conventions of the constitution as being so 
important that they enjoyed, for h im, virtually an equal 
status to that of constitutional law proper. It is not diff icult 
to see why D i c e y S work became so influential . By drawing 
attention to the c ruc ia l roles played by legalism and 
conventions. Dicey enabled the British to combine their 
intel lectual preference for the command theory of law with 
their conviction that their traditional liberties were secure . 
The appeal and logic of the emphasis on conventions in part­
icular have been aptly described in a recent work on Brit ish 
polit ics by Nevil Johnson: 

The at t ract iveness and perhaps the strength of an 
unwritten or unformalised constitution depends upon the 
continuing awareness of a particular insight which that 
kind of tradition reveals . This is that all formalised 
constitutional ideas can be realised in practice only if 
supported by appropriate conventions and understand­
ings; in other words a large part of the reality of any 
constitutional order must consist in the traditions of 
behaviour which sustain it . . . The uniqueness of the 
British constitution is to be found in the fact that it has 
erected that very insight into a dominant feature of the 
Constitut ion itself . It appears to eschew rules and 
principles as far as possible, proclaiming instead that 
the rights and procedures which it c laims to protect 
have their secur i ty and continuance in particular habits 
and understandings, and only there.* 
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Johnson goes on to argue that this complacent rel iance on 
convention has helped to dissipate in Britain any under­
standing of the distinction between constitutional and 
political matters. The truth of this insight is, I hope, brought 
out in the third section of this essay. 

The Australian statesmen involved in drafting the 
Austral ian Constitut ion shared the Br i t ish assumption that 
good constitutions were grounded at least as much in 
practical conventions as in theoret ical perfect ion. The 
logical inconsistencies between the Brit ish principle of 
responsible government and the bicameral ism which their 
prior commitment to federal ism required did not unduly 
worry them, since they were convinced that any future c lash 
between the two would be resolved in the Brit ish spirit of 
good will and compromise. ' And it is this confidence on the 
part of the founding fathers in their own and their successors ' 
ability to find pract ical solutions to constitutional problems 
which gives us the clue to the meaning and the import of the 
crisis of 1975. It takes us beyond the formal conf l ict 
between responsible government and bicameral ism contained 
within the Consti tut ion, and i l luminates a basic approach to 
constitutional matters which Austra l ians have shared since 
federation. In internalising the principle of responsible 
government, founded as it was on a set of conventions which 
evolved out of Bri t ish exper ience, Austral ians thereby 
internalised the notion that conf l ic ts between written and 
unwritten aspects of the Const i tut ion could also be resolved 
by convention. The debate on the true nature of the 
Constitution was delayed for so long because it had been so 
widely assumed that its wri t ten aspects had been absorbed 
into conventional understandings and its legalist ic comp­
lexities thereby resolved. So, when the wri t ten word of the 
Constitution validated the Senate's decision to deny finance 
to the government - in other words, when it fai led to uphold 
the principle of responsible government - the public reaction 
was one of surprise. Many Austra l ians real ised for the first 
time that their Constitution embodied a principle of which 
they had no pract ical exper ience. This principle was, of 
course, that of the separation of powers, which had never 
been at home in a polit ical cul ture so dominated by a Br i t ish, 
convention-based approach to consti tut ional theory. 

In the light of the analysis of fered here, the c la im made 
earlier that Australia's Consti tut ion is located on 'the fringes 
of political awareness' needs qual i f icat ion. It would be 
nearer the truth to say that Austral ia 's actual Constitut ion 
consists primarily of a set of conventions and assumptions 

16 



J a m e s : Constitut ion in Australian Polit ical Thought 

which have become fully internalised in political pract ice and 
that the wri t ten word of the Constitution is only part ial ly 
assimi lated into the constitutional consensus. This may help 
explain why the damage done by the cr is is of 1975 was re la ­
tively l imited. While the written Constitution has become 
poli t icised, the day-to-day practices and conventions on 
which government is based remain predictable and rel iable. 
But this fact is itself additional evidence of the weakness of 
constitut ional ism in Austra l ia . The revival of the liberal 
aspects of the Consti tut ion during the crisis of 1975 has done 
l i tt le to create a greater awareness of their rationale; on the 
contrary, the thrust of new thinking on the Constitution is, on 
balance, towards strengthening sti l l further the presumption 
that Parl iament is sovereign. 

ni. T H E R A D I C A L C R I T I Q U E O F T H E C O N S T I T U T I O N 

On ttie face of it, it is ironic that the advocates of radical 
constitutional reform should promote a view of the Const i ­
tution which is sanctioned by convention and tradition; a 
Burkean conservat ive would have l i tt le difficulty in support­
ing reform whose e f fec t would be to enhance the historical 
continuity between the mother parliament at Westminister 
and her Austra l ian offspring. But the conscious aim of the 
radicals is not, of course, to bring the appearance of the 
Constitut ion into greater harmony with its essence, but to 
give the Constitut ion an unambiguously democratic char ­
ac ter . The unchallenged sovereignty of parliament is, they 
asser t , a necessary condition for the realisation of the will of 
the people. 

On what grounds do the radical cr i t ics argue that const i ­
tutional reform is desirable? The following two passages 
from the col lect ion of art ic les entit led Change the Rules.' 
Towards a Democrat ic Const i tut ion,* which is one of the 
nearest things to a constitutional reform manifesto to have 
appeared since the events of 1975, may be treated as repre­
sentative of the radical position: 

The most important e f fec t of the written constitution 
as a legal document is to inhibit polit ical evolution . . . 
In Its character as fundamental law the constitution 
entrenches an institutional structure of government that 
is both inflexible and complex. The ef fect is to distort 
the pol i t ical process by compelling it to operate within 
a framework that is almost entirely unresponsive to the 
needs of a social ly and technologically advanced 
d e m o c r a c y . ' 
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It is . . . c lear that the Austra l ian constitution is an ace 
up the conservatives' s leeve and that a s o c i a l -
democratic party which aims for real polit ical power, as 
distinct from mere of f ice , must squarely face the r»eed 
for fundamental constitutional reform and gear its 
propaganda to this n e e d . " 

The inreformed Consti tut ion, so the argument goes, perpe­
tuates a particular state of a f fa i rs which promotes certain 
conservative interests, and which is also ineff ic ient and 
irrational. Democrat ic re form, however, by giving P a r l i a ­
ment unlimited powers and al lowing a radical party to run its 
full term without fear of d ismissa l , would faci l i tate the 
construction of a new state of a f fa i rs , more ef f ic ient and 
rational than the old one. 

There is, of course, an obvious sense in which an 
entrenched constitution which separates the branches of the 
state and prescribes l imits of their powers favours 'conser­
vative' interests, in that those who do not favour radical 
constitutional change are more l ikely to be satisf ied than 
those who do. (A constitution which was easy to amend 
would eventually cease to function as a constitution in the 
sense of providing a stable and predictable framework of 
rules.) l i iere is also evidence that entrenched constitutions 
do not prevent social and economic change. No one would 
argue that Austral ia has stood sti l l s ince federation, or deny 
that Amer ica has been transformed during its two hundred 
years of independence under a wri t ten constitution. What 
the radicals believe, however, is that the Constitut ion in i ts 
present form serves certa in interests which are bound up in 
the existing socio-economic structure of Austra l ia; and, 
whatever other changes the Consti tut ion has al lowed, it has 
effectively beaten off any pol i t ical challenge to that 
structure. The constitutional l imits on the powers of 
Parliament are designed, not to protect c ivi l l iberty, but to 
deny the people their right to bring about, through their 
elected representatives, social change of a truly radical 
nature. It is this injustice which the radicals propose to 
remedy through their reform proposals. 

This argument derives much of its plausibility from a set 
of beliefs, the truth of which is nowadays so widely taken for 
granted that it is rarely expl ic i t ly defended. These are the 
Marxist beliefs that the basic source of power and influence 
lies in the ownership and control of the means of production, 
and that the fur>ction of the pol i t ical system is to entrench 
and legitimate that power. The radical reformers do not go 
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along with these propositions in their entirety; to the extent 
that they assume that constitutional reform can be achieved, 
and is worth achieving, under the existing regime, they 
accept that the polit ical system is, potentially at least, a 
source of power in its own right. They are thus to be 
distinguished from those radicals who argue that polit ical 
change can come about only as part of a general social revo­
lution. But they do go along with the general belief that 
there is a systemat ic connection between a constitution and 
the speci f ic state of a f fa i rs over which it presides. Just as 
the existing Const i tut ion is related to the existing order of 
things, so the new order which the radicals wish to see inst i ­
tuted will require its own constitutional f ace . 

There is, however, another way of seeing this conne­
ct ion. Consti tut ions need not prescribe particular states of 
a f fa i rs , but only prohibit them. Thus, a particular social 
pattern may be related to the constitution under which it 
emerges only in the sense that it falls within the range of 
logical ly possible socia l patterns which the constitution does 
not rule out. This is not a matter of establishing the correct 
direction of causat ion between a constitution and an order of 
things, but of seeing that there may be no direct causal 
connection at a l l . This is the case where the constitution 
does no more than maintain the rule of law. Such a 
constitution imposes no particular pattern upon its c i t i zens; 
rather, by securing their basic liberties, it permits a state of 
af fa i rs to emerge which ref lects the manner in which those 
l iberties are exerc ised . To the extent that the rule of law is 
maintained in Aust ra l ia , the existing social pattern is 'capi ­
talist ' , not in the sense that it has been so designed, but only 
in the sense that it has emerged spontaneously from the free 
actions of mill ions of individuals, whose fundamental l iberties 
include, as they must, the right to acquire, possess and 
exchange property. 

The proposition that capital ism can be a state of af fa i rs 
which emerges spontaneously when individuals are secure 
against coercion from any quarter would be rejected by 
Marxists on metaphysical grounds, despite the considerable 
evidence in its favour (of which all Communist governments 
are well aware) . But it would be resisted by many radicals, 
whether Marxist or not, since it suggests the fact that the 
particular order of things to which they are committed -
social ism - manifest ly does not emerge spontaneously. Those 
who are keen to reconstruct society according to an inte l lec­
tual blueprint natural ly tend to see any given state of af fa i rs 
as the embodiment of someooeS blueprint and frame their 
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arguments accordingly. Pol i t ics becomes a struggle between 
rival groups of social draftsmen, each trying to demonstrate 
the superiority of its plans. Social ism and capital ism can 
then be neatly contrasted as a l ternat ive orders of things, and 
the choice between them presented as a moral one. What 
cannot be admitted is that society need not be so conceived 
at al l; for the social ist in part icular , such an admission would 
confront him with the awkward puzzle of how socialism is to 
be reconciled with liberty. 

The belief that society should be a consciously designed 
order, embodying the intentions of its rulers, also lies behind 
the radicals' c la im that the Consti tut ion as it stands is 
inefficient and irrational: that it is, as the first of the two 
passages quoted above puts it, 'almost entirely unresponsive 
to the needs of a socially and technologically advanced 
democracy'. Once again, this appears to be a metaphysical 
claim, since the evidence overwhelmingly suggests that 
economies operating inder l iberal consti tut ions have achieved 
much higher levels of development, and much higher l iving 
standards for their working populations, than those which are 
planned and directed. A m e r i c a and West Germany are the 
outstanding examples of countries which have been economic ­
ally transformed under constitutions which were designed to 
give their c i t izens maximum freedom to promote their own 
welfare in self -chosen ways; and Austral ia has develo|>ed 
greatly under a constitution which is largely l iberal in result 
if not in design. Meanwhile, in Communist countries econo­
mic planning consistently fai ls to deliver the goods. Ye t the 
belief persists that a social order can be rational only if all 
its parts are co-ordinated under the control of a single 
mind. From this point of view, the l imitations on the powers 
of Parliament r»aturally look l ike obstacles in the path of the 
rational reconstruction of society , and fet ters on the forces 
of production. 

At this point, we may note the continuing re levance of 
the command theory of law which, as we have seen, t r ium­
phed in Brit ish jurisprudence during the nineteenth century 
over the liberal theory of law. The idea that society is the 
embodiment of an intel lectual design is perfect ly compatible 
with, and is strengthened by, the idea that laws are 
commands issued by sovereign authori t ies. In the union of 
the two ideas, laws become the instruments whereby the 
blueprint conceived by the sovereign is converted into r e a l ­
ity. But the radicals' implici t acceptance of the theory of 
sovereignty also imparts to their reform proposals a sense of 
historical continuity. As Gough Whitlam put it: 
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Austra l ia can sti l l have vigorous, reforming government, 
but our constitutional traditions will need to be 
strengthened and defined, and much vigilance exercised 
by democrats of a l l kinds, and not least by lawyers, if 
such a government is to have a chance of surviving and 
putting its object ives into p rac t i ce . ' ^ 

For those who wish to conserve and strengthen the liberal 
aspects of the Consti tut ion, the task is not only one of 
reviving the almost forgotten idea that the function of a 
constitution is not to legalise whatever governments want to 
do, but to subject governments to the rule of law and thereby 
protect individual l iberty. It is also orie of resisting the 
weight of consti tut ional conservatism in Austral ia, from 
which the radicals derive so much inspiration and which lends 
their proposals so much plausibility and legitimacy. 

There is, however, one radical proposal which, if adopted, 
might strengthen the l iberal aspect of the Constitution. This 
is the proposal for a Bil l of Rights. There is no doubt that 
the supporters of this measure accept that it would impose 
l imits on the powers of government . ' * But it remains 
unclear where this proposal stands in relation to the set of 
radical reform proposals as a whole, which a im, of course, to 
ir»crease rather than reduce the powers of government. 
Another problem is that the language of rights has become 
debased in recent years to the point where a demand that a 
right be upheld often amounts to no more than a demand for 
the sat isfact ion of a want or a r>eed. If rights are so 
understood, they require an extension, rather than a diminu­
tion, of government powers. One commentator has analysed 
such a shift of meaning in the case of the right to work: 

The right to work traditionally meant that no ar t i f ic ia l , 
coerc ive powers be placed in the way of a man freely 
selling his labour, by trade unions or any other 
combinations. On this reasoning a genuine Bill of 
Rights would outlaw the closed shop, even if it were 
sanctioned by Par l iament . But now the right to work 
has come to mean that the government should create 
full employment by law. This can only mean, in the 
long run, the direction of labour, and the transformation 
of the right to work into the duty to work imposed by 
legislat ive c o m m a n d . ' * 

The proposal for a Bill of Rights would be worth 
considering from a l iberal point of view so long as it treated 
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rights in the original, negative sense of spec i f ic and 
important areas of liberty which need to be expl ic i t ly 
protected by law. It would also have to take the form of a 
Section of the Constitution and thus be secure from arbitrary 
amendment by parliament. Otherwise , a Bi l l of Rights could 
swiftly degenerate into a device for legalising a massive 
extension of state powers and thus result in individual rights 
being less secure than ever. 

IV. P A R U A M E N T A R Y S O V E R E I G N T Y A N D T H E L O G I C 
O F D E M O C R A C Y 

In an age when the principle of democracy is universally 
legitimate, those who favour constitutional reform on 
democratic lines enjoy a great advantage over tt>eir 
opponents in that they need not argue above a technical 
level . They can assume that their audier>ce is already in 
favour of democracy; all that has to be done is to 
demonstrate how the unreformed Consti tut ion fal ls short of 
democratic standards, and the necessary reforms become 
immediately obvious. Those who wish to defend the l iberal 
aspects of the Consti tut ion, however, are obliged to argue at 
the level of the actual principles involved, which is a lways a 
more difficult task. L ibera ls can nevertheless draw some 
inspiration from the fact that the steady ascent of democracy 
since the French Revolution has been accompanied by a slight 
but persistent tradition of analysis - by no means all of it 
crudely 'undemocratic' - warning that thif concept of the wil l 
of the people was hollow, and that the attempt to embody it 
in political institutions could have disastrous consequences 
for individual l iberty. 

The will of the people 

The traditional liberal argument against democracy has been 
that it may lead to a 'tyranny of the majority ' . 3ean-3acques 
Rousseau, the polit ical philosopher with whose thought the 
concept of the popular will is most closely associated, seemed 
to give the game away wtien he stated, in ominous 
anticipation of twentieth-century doublethink, that the 
minority, in being made to conform to the will of the 
majority, was being f o r c e d to be free' . In Bri ta in, Jeremy 
Bentham's Plan of Parliamentary Reform was strongly 
attacked by Sir James Mackintosh, who feared that the poor, 
who were to be enfranchised under Bentham's proposals, 
would use their polit ical power to impose an egal i tar ian 
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order, under which, not only would the owners of property be 
dispossessed, but property itself, the mainspring of wealth, 
destroyed."* By the mid-nineteenth century, when it was 
clear that democrat ic revolution was inevitable, liberals like 
John Stuart Mill could do l i tt le more than propose const i ­
tutional defences for the educated el i te , whose liberal values 
would otherwise, they feared, be smothered under a blanket 
of mass conform ism and inert ia. In the second edition of The 
English Constitution, published in 1872 - f ive years after the 
second Reform Act - Walter Bagehot warned that the 
supremacy of the working man in the polit ical arena would be 
disastrous, since it would entail 'the supremacy of ignorance 
over instruction and of numbers over knowledge'. '* He also 
warned that the proletarian revolution he so feared would be 
brought about by the simple logic of party competition: 

In plain Engl ish, what I fear is that both our polit ical 
parties will bid for the support of the working man; 
that both of them will promise to do as he likes if he 
will only tell them what it is ; that, as he now holds the 
cast ing vote in our a f fa i rs , both parties will beg and 
pray him to give that vote to them. ' * 

The liberal c r i t i c s did not doubt the existence of a 'will of 
the people'. What was important was to prevent that newly 
enfranchised wil l from imposing a new, illiberal order through 
the sovereign institution of parliament. 

In the event, these fears turned out to be greatly 
exaggerated. Democra t ic reform did not lead to the 
immediate formation of a populist political movement, intent 
on aggregating all power in its hands. Around the turn of the 
century, some observers argued that the concept of the 
popular will was suspect and misleading, but was given a 
bogus currency by the process of party competition - rather 
in the manner foreseen by Bagehot. Sir Henry Maine, for 
instance, argued that the notion of a popular will was a 
f iction which polit icians found useful in their efforts to 
legit imate their pol ic ies. 'The truth is', he wrote, 'that the 
modern enthusiasts for Democracy make one fundamental 
confusion. They mix up the theory, that the Demos is 
capable of volit ion, with the fact , that it is capable of 
adopting the opinions of one man or of a limited number of 
men, and of founding directions to its instruments upon them 
. . . what is cal led the wil l of the people really consists in 
their adopting the opinion of one person or a few per­
sons'. ' ' It was essent ia l ly the same line of reasoning which, 
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several decades later, led Uoseph Schumpeter to recommend 
that the concept of democracy be released from its damaging 
association with the concept of a 'general w i l l ' and should 
henceforth be taken to refer to a particular method of 
decision-making 'in which individuals acquire the power to 
decide by means of a competitive struggle for the people's 
vote'. '* 

The strength of the analyses advanced by Maine and 
Schumpeter lies in their exposure of the speciousness of the 
symmetry between the concepts of monarchy, oligarchy, and 
democracy, which suggests that 'the people' can formulate a 
wil l just as a monarch or a small elite can. What is 
overlooked in this assumption is that the popular wil l can 
consist of no more than the wills of the many individuals who 
constitute the people, and that, the more wills there are to be 
aggregated, the fewer are the issues on which agreement 
among them is possible. In modem democracies, with their 
many millions of citizens, there are very few issues on which 
a spontaneous majority point of view exists. Rousseau 
himself, though the main source of t he classical doctrine of 
democracy' which came in for such a mauling from 
Schumpeter, was well aware of the limits of consensus. 
Popular sovereignty was possible, so he argued in his Social 
Contract, only in small communities, where the common 
environment elicited a spontaneous conception of the 
common good and a corresponding determination to realise 
that good. In large communities, however, the diversity of 
interests and points of view encouraged citizens to promote 
their interests through political factions, which dominated 
the political arena for their own sectional ends. Rousseau 
had few illusions about the stringency of the conditions 
necessary for rule by popular w i l l ; history has by and large 
borne out his pessimism. 

More recently, certain advances in the f ield of welfare 
economics have tended to confirm the view that the concept 
of a popular will is, if not quite meaningless, very d i f f icu l t , 
even impossible, to realise in practice. Kenneth Arrow, for 
instance, has demonstrated that, under conditions which 
democrats would find reasonable, there is no formula for 
aggregating individual preferences which is guaranteed to 
produce an unambiguous collective preference - even when 
we are prepared to treat a 'collective' preference as 
amounting to a majority, rather than a unanimous, 
preference. The problem is not so much the familiar one 
where opinion is so diverse that none of the available options 
receives an absolute majority of votes. Even where voters 
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may list the options in order of preference, it can happen that 
every option is defeated by another option which a majority 
of voters prefers to it - thus leading to the paradox of 
'circular majorities ' .** Every electoral system must, 
therefore, contain a rule (such as limiting the relevant 
options to two) vfhich avoids the paradox and allows a 
definitive result to emerge. But however justifiable such 
rules might be on other grounds, none of them can be said 
truly to give e f f e c t to the 'will of the people'. 

Ye t , despite the many conceptual problems surrounding 
the idea of the popular wi l l , and Schumpeter's suggestion of a 
definition of democracy which avoids those problems, the 
concept of democracy has not lost its historical and ideol­
ogical association with the concept of the popular wi l l , which 
modern radicals find no less inspiring than did Rousseau 
himself. In recent years, there have been some serious 
attempts to work out institutions which might to some extent 
reproduce the conditions which Rousseau regarded as nece­
ssary for the emergence of an authentic popular w i l l . The 
idea of 'participatory democracy' has been promoted as an 
alternative to the democratic elitism of Schumpeter and his 
pluralist successors, who believe that political initiatives 
must inevitably be taken by politicians, and that citizens can 
do no more than provide a passive endorsement of some of 
them. But many radicals insist that Parliament is the true 
embodiment of the wil l of the people, and that the party 
which dominates Parliament is 'mandated' by 'the people' to 
implement its election manifesto. These are the radicals 
wh<3 are concerned to promote the cause of democratic 
constitutional reform. 

Coalitions of minorities 

A useful way of beginning a systematic criticism of this 
position would be to refer to an influential work on 
democratic theory which gives prima facie support to the 
populist democrats. In his book. An Economic Theory of 
Democracy,^" Anthony Downs attempts to show that a poli­
t ical system in which citizens have no political role other 
than to vote for the political party of their choice might yet 
(in the manner anticipated by Bagehot) produce something 
which could be fa i r ly described as the wil l of the people. I f 
voters and parties are both motivated by self-interest, then a 
democratic system faci l i ta tes a sort of market transaction 
between the two groups of actors: political parties offer to 
satisfy the wishes of the voters in order to obtain power, and 
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voters give their votes to the parties which offer the most 
desirable policies. The successful party (or, in the case of a 
multiparty system, the successful coalition), can, therefore, 
be presumed to give e f fec t to the wishes of the voters. The 
institutionalised division between elite and mass can be shown 
to be consistent with the aspirations of the classical theory of 
democracy. A sovereign parliament elected under universal 
suffrage may well produce government by the wil l of the 
people; and a desire to continue winning elections constitutes 
a check on the powers of government suff icient to comp­
ensate for the absence of constitutional l imits to them. 

This is not the place to explore the details of Downs's 
model or the many cri t icisms which have been levelled 
against it. But what is of great importance for present 
purposes is Downs's demonstration that, under certain 
conditions, a majority viewpoint can be defeated by a party 
which wins an election by constructing a coalition of 
minorities. This can happen if a majority of voters are in the 
minority on some electoral issues, and feel more strongly 
about those issues than about those on which they share the 
majority point of view. Such voters would be prepared to 
trade off the chance of having their less intense but widely 
shared preferences acted upon, in exchange for having their 
more intense, but narrowly shared preferences satisfied. But 
if this were to happen the result would clearly not represent 
the 'will of the people'. On the contrary, the majority 
preference would have been systematically overridden by the 
combined promises to minorities, each one of which, taken 
alone, was opposed by a majority. Downs goes on, however, 
to argue that, although this outcome is theoretically possible, 
it is very unlikely in practice, since voters know too l i t t le 
about the ef fec ts of parties' actions, and parties know too 
little about voters' preferences, for the necessary bargaining 
process to get under way. Parties consequently try to find 
majority viewpoints to support, and voters promote prefer­
ences which they believe to be common ones, since these 
stand the greatest chance of being taken up by the parties. 
What I want to argue, however, is that the minority coalition 
is much more likely to emerge than Downs believes; and that 
the absence of constitutional limits on the powers of demo­
cratically elected governments greatly encourages such an 
outcome. 

An important implication of Downs's analysis of the 
conditions which produce minority coalitions is that a body of 
electors cannot be simply divided into a 'majority' and a 
'minority', at least where the range of politically relevant 
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issues is varied and indeterminate. (Where there is only one 
relevant issue, as for instance in Northern Ireland, it makes 
sense to talk, as the people of that country in fact do, of the 
majority and the minority.) Each individual has a range of 
preferences, some of which he shares with many of his 
fellow-cit izens, some of which he shares with only a few. 
Downs also implies that minority preferences are typically 
more intensely fe l t than majority preferences. This 
tendency has been explained by Mancur Olson who, in The 
Logic of Collective Action,** shows that is rational to 
concentrate on minority issues and to neglect majority issues, 
not because the latter are necessarily of less ultimate 
significance than the former, but because there is so much 
less that one individual can do to promote general interests 
than small group interests. Another reason is that, although 
the promotion of a group interest imposes costs on the public 
at large, the Individual wil l gain more as a member of a group 
than he loses as a member of the public. A familiar example 
of this is the widespread promotion of producer interests and 
the correspondingly weak promotion of consumer interests. 
Samuel Bri t tan has explained the logic of this imbalance 
thus: 'The beneficial impact of any one protectionist or 
restrictionist measure on an Individual via his professional or 
geographical interests is far greater than any loss he may 
bear along with 50 or 60 million other consumers. Thus he is 
entirely rational to take the producer's view'.** 

The role of pressure groups 

But what of Downs's argument that an all-round lack of 
information wi l l prevent the mobilisation of minority 
interests and ensure the promotion of majority interests? 
The crucial factor here which Downs overlooks is organi­
sation. By becoming organised Into a pressure group, a 
minority communicates its existence to the political parties 
and Indicates that it is in the political market, as it were, 
ready to exchange votes for the promise of favourable consi­
deration. Where a great number of voters are organised Into 
pressure groups, there Is a good chance that a political party 
may win an election by constructing a coalition of minor­
ities. The political significance of organisation was 
perfectly understood by Bentham, who was acutely aware of 
the tendency of organised minorities to subvert the political 
system and prevent the promotion of the public interest. It 
was, he argued, the immense influence of a few entrenched 
'sinister interests', such as the landed aristocracy and the 
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legal profession, which necessitated a reform programme 
designed to transfer political power to the people at large, 
who would suppress the sectional interests which had hitherto 
preyed upon them by asserting the public interest. A crucial 
assumption in this argument was that the general public were 
in r» position to organise their group interests in the manner 
of the aristocracy. Not that they lacked the motivation to 
do so; rather, the geographical dispersal of the various 
producer groups and their relative poverty made it impossible 
for them to organise. The masses could therefore be relied 
upon to use their votes to promote the only interest open to 
promotion thereby: the public interest. What Bentham did 
not guard against was the possibility that the means of 
interest-group organisation might become generally available, 
as they are today. The moment that possibility is realised, 
there is nothing in Bentham's democratic system (as there is 
nothing in Downs's) to prevent the parliament being 
dominated by a coalition of representatives committed to the 
granting of favours to the minorities which sponsored them. 

Or>e might at this point appeal to the pluralist argument 
that politics is, in any case, a matter of promoting group 
interests; and a system which faci l i ta tes peaceful bargaining 
between groups must produce outcomes which are acceptable 
by virtue of being fa i r . There are two weaknesses in this 
argument. Firs t , such a process might st i l l leave individual 
members of the various groups worse off than if such groups 
did not exist, and government was free to promote the 
interests which everyone shared regardless of minority 
interests. Brittan again neatly sums up this argument: 
'Political theorists often make the mistake of assuming that 
if there is a fa i r balance of policies or bargains between al l 
producers, all is wel l . But this is simply untrue . . . For 
although (the producer) gains far more than he loses from 
restrictionist measures in his own small sphere, he wi l l often 
lose out on balance, especially in the long run, from the sum 
total of restrictive measures encompassing the whole field of 
political a c t i v i t y ' . " The second weakness of the pluralist 
position lies in the fact that many people belong primarily to 
groups which cannot organise, whether because, like the aged 
and the poor, they lack the means, or because, like the 
consumers, their very large membership reduces virtually to 
zero the ef fec ts of the ef for ts of any one member. If we had 
to construct a political system fro 'n scratch, ignorant of the 
groups to which we would eventually belong, it is by no means 
obvious that we would opt for a system which guaranteed 
fairness between groups. It is more likely that we would opt 
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for a system which prevented groups from influencing policy 
and promoted the interests of each individual as an equal 
member of the public. 

A solution that might suggest itself at this point is to fall 
back on a strong, centralised, sovereign parliament as the 
only instrument with sufficient power to enforce the pro­
motion of the public interest and the suppression of the 
excessive influence of pressure groups. If the public is 
threatened by the organised power of minorities, then surely 
the only way to protect it is by the exercise of a power 
greater than that of all the minority groups combined: the 
unlimited power of the state itself. This argument might be 
sound, but only if the sovereign institution Is not demo­
crat ical ly elected. The entire case against radical 
constitutional reform could be summarised in F . A . Hayek's 
acute observation that 'democratic government, if nominally 
omnipotent, becomes as a result of unlimited powers exceed­
ingly weak, the playball of al l the separate interests it has to 
satisfy to secure majority support'.^* The weakness to which 
Hayek refers arises both from a democratic government's 
need to gain electoral support and from the absence of 
constitutional limits to its powers. In the f i rs t place, 
electoral competition between political parties is, as Downs 
stresses, fu l l of uncertainty, with the result that, in a 
homogeneous society with a two-party system, the parties 
end up looking much the same. But if a party can overcome 
some of that uncertainty by securing the support of minority 
groups, it wi l l be tempted to make overtures to such groups 
and thus begin the process of coalition-formation. The other 
party, however, is under a similar temptation; hence the 
process of competitive bidding for group support which is so 
characterist ic of democratic politics. (The policy of 
multiculturalism which the major Australian parties now 
espouse is, however desirable in itself, rather the outcome of 
party competition for the ethnic vote than an indication of 
changed attitudes among the host community, which accord­
ing to recent opinion polls on the subject, remains largely 
hostile towards migrants.) In these circumstances, the 
absence of constitutional limits on state power not only 
allows government unlimited scope for offering concessions 
to minority groups; it also greatly encourages such groups to 
keep up the pressure for concessions. For if there is nothing 
that a government cannot legally do, then it cannot defin­
itively reject demands for concessions which it would rather 
not make. A government whose powers are limited by law, 
on the other hand, is thereby limited in the extent to which it 
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can gratit concessions, and is to the same extent free from 
group pressures. A government promise which would require 
a constitutional amendment before it could be ful f i l led would 
not be worth having, and for that reason would not be sought. 

The British experience 

The post-war history of Bri tain provides substantial evidence 
in support of Hayek's claim that democratic governments 
operating without the benefit of constitutional limits become 
helplessly besieged by pressure groups demanding special 
treatment. The causes of Britain 's economic decline are no 
doubt many and complex; and place must be given to histo­
rical and sociological factors, such as the persistence of class 
attitudes generated before and during the industrial revo­
lution. But what gives the country its characterist ic 
atmosphere of chronic economic cr is is , is, I believe, precisely 
the absence of a written constitution. This has allowed the 
two main political parties, in their search for secure electoral 
coalitions, to extend the sphere of state act ivi ty to the point 
where, in the mid-1970s, public spending went out of control 
and had to be curbed by outside intervention in the form of 
the International Monetary Fund. Two areas of government 
fKjwer are particularly important here, and both arise from 
the lack of legal limits on the state: f irst , the right of 
parliament to exempt classes of ci t izens from common law 
liability for damages; second, the concentration of a l l 
macroeconomic decision-making power in the hands of the 
executive. 

The former of these powers is largely responsible for the 
rise of trade unions to positions of great influence in the 
British political system. The crucial event in this ascent 
took place in 1906, when Westminster granted trade unions 
the legal right to undertake industrial action f ree f rom 
liability for damages arising from such action. This event 
also had a wider, more symbolic, significance: it revealed, 
just twenty years af ter Dicey had proclaimed it could not 
happen, and to Dicey's own dismay, that parliamentary 
sovereignty could sanction the violation of the rule of law. 
It also represented a victory for the Benthamite view that 
rights were created by sovereign authorities over the Burkean 
view that they were prescribed by custom, and was a portent 
of the steady decline of the common law during the present 
century and the corresponding rise of statute law. 

The exemption of trade unions from the rule of law has 
been greatly enhanced in recent years; unions can now obtain 
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legal status for closed shop agreements, and are secure 
against lawsuits brought by individual workers who lose their 
jobs as a result of not joining a union. The power which 
these legal immunities confer on trade unions is manifested in 
several ways; unions have become the de facto employers 
throughout whole sectors of the British economy, and they 
regularly use this power to insist on the overmanning which is 
a major cause of Britain's low level of productivity. But the 
most spectacular example of union power Is their ability to 
secure large wage rises wholly unconnected with increases in 
productivity. 

On the face of i t , the laws of economics should operate 
where the law of the land is silent and check trade union 
power over wages. Since the price at which a commodity is 
sold can be raised by human intervention only by limiting its 
supply, wage rises secured by union action can be paid for 
only by a reduction in the number of workers employed. 
Trade unions, knowing this, should temper their demands 
accordingly in the interest of preserving their members' 
jobs. But it is at this point that the other government power 
becomes relevant. Since the government has sole control 
over the macroeconomy, it can decide to increase the level of 
demand throughout the economy by spending more than It 
receives in revenue, i.e., by running a budget defici t , and 
thereby maintain fu l l employment. And so long as govern­
ments believe that ful l employment helps them win elections, 
they wil l act accordingly, thus encouraging the unions to 
press ahead with their demands. But, as we now know, this 
Keynesian pattern of economic management cannot be sus­
tained in the long run except at the cost of ever-accelerating 
inflation; and voters have consistently indicated that they 
regard inflation as a greater evil than unemployment. The 
closed shop, meanwhile, ef fect ively prevents unemployment 
from correcting itself through the erosion of the bargaining 
power ol the unions. But trade union power is now so ent­
renched that any attempt to bring about a serious reduction 
of it would lead to industrial confrontation and, possibly, the 
collapse of the government. Although the present govern­
ment has indicated its intention of diminishing the power of 
the unions, it is likely that both major parties have tacitly 
abandoned fu l l employment as a serious goal of policy. 

But trade unions are rx>t the only kind of pressure group 
which have benefitted from the unlimited power of the state 
to spend money. The poorer regions of the country have 
received huge sums in industrial assistance, much of it for the 
purpose of keeping declining industries in business. The 
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underlying political function of this kind of spending was 
revealed during the first few months of 1979, when the 
Labour government was attempting to maintain its majority 
in parliament though a series of overt offers of electoral 
bribes to the outer regions, many of whose members of 
parliament belonged to small parties f r ee from alliance with 
the major parties. The attempt fai led, however; and, in the 
ensuing general election, voters in the more prosperous 
regions of the country revolted against the high levels of 
taxation that were required to finance the high levels of state 
spending, which Included the servicing of the huge public debt 
accumulated over years of budget def ic i ts . The present 
Conservative government, meanwhile, claims that it has a 
'mandate' to reduce the role of the state in the nation's 
af fa i rs . But the political system itself remains unreformed; 
and there is no guarantee that the logic of the system will not 
once again prevail, and draw government back on to the path 
of high spending in an e f for t to construct a secure electoral 
consensus. There is no real reason to suppose that the 
continuing absence of constitutional control over government 
wil l not eventually lead again to the sacrif ice of genuinely 
public interests, such as a reduction in taxation, to the 
combined Interests of pressure groups, whose promotion 
requires high levels of state spending and therefore of 
taxation. (There are signs that this is already happening.) 

It is remarkable how little constitutior^al debate has been 
generated in Britain by the country's rapid economic and 
political decline. Some commentators have taken this as 
evidence of the underlying strength and stability of the 
British constitution. The more likely explar>ation is that the 
British people, for the reasons suggested in the f i rs t part of 
this paper, have little sense of what the idea of a constitution 
involves. By and large, they see l i t t le direct connection 
between the poor performance of politicians and the establi­
shed practices under v^rhich they operate; and political im­
provement is widely seen as a matter of getting people with 
the right ideas into power. There is welcome evidence, 
however, that the adversary system, with its institutionalised 
perpetual confl ict between government and opposition, is 
ivipopular; and there is growing support for electoral reform 
along the lines of proportional representation. A few 
eminent lawyers have suggested a Bi l l of Rights. But the 
first step in any serious attempt to promote a movement for 
constitutional reform in Britain would have to be the reject­
ion of the popular idea that every constitutional system must 
somewhere contain an ultimate authority which is itself 
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above the law. The renowned f lexibi l i ty of the British 
constitution would have to be shown to be a legal trap which 
made it impossible to entrench any worthwhile reform so as 
to render it secure against the wishes of succeeding parlia­
ments. In short, the sovereign powers enjoyed by democratic 
government in Bri tain would need to be exposed as a source 
of constitutional weakness rather than strength, on the 
grounds that such powers are incompatible with the primary 
a im of constitutionalism, i.e., the maintenance of the rule of 
law. 

If Bri tain appears to provide evidence that supports the 
conclusions which Downs and Hayek have drawn from their 
models of democratic systems operating without consti­
tutional limits, Australia should, correspondingly, supply 
evidence supporting the virtues of the written constitution. 
Y e t , in making comparisons between the two cases, one is 
struck, at least at f i r s t , by the similarities rather than the 
differences between them. Like Britain, Australia suffers 
from high rates of inflation and unemployment; and politics 
by organised pressure group is scarcely less in evidence. Are 
the structure and performance of economies not, then, even 
partially explicable by reference to the constitutions under 
which they operate? On the contrary, I would argue that the 
similarities that do exist between the British and Australian 
cases * a w attention to the limits of liberalism within the 
Australian Constitution. The Federal Executive can, within 
the terms of the Constitution, exercise discretionary powers 
over large areas of social and economic l ife , and pressure 
groups have arisen in response to the opportunities provided 
by those powers. Immigration and international trade are 
but two areas of ac t iv i ty wtiose terms are being constantly 
altered by arbitrary government decree, usually out of the 
need to satisfy sectional interests. And while the Consti­
tution does prohibit the outright nationalisation of industry, it 
has failed, as became clear in the 1970s, to prevent govern­
ments acquiring a large measure of indirect control over 
economic decisions through the expansion of the public sector 
by means of budget def ic i ts . The Constitution has been 
shown to contain no safeguard against the al>use of the 
Executive's monopoly powers in the field of monetary control. 

But these similari t ies between Australia and Britain, 
though real and significant, should be seen in context. 
Australia shows few signs of the political and economic decay 
which now grip Bri ta in . The federal structure of the 
Australian Constitution helps protect a spontaneously exub­
erant economy from the centralising ambitions of Canberra, 
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and encourages its regional diversif ication. And despite the 
continuing tensions between its written and its unwritten 
aspects, the Constitution provides a framework which is 
found acceptable not only by the general public - hence their 
reluctance to countenance radical constitutional reform - but 
also by politicians. It was Gough Whitlam himself who 
wrote: "the basic aims of the social democrat in Australia 
can be achieved under the present Cons t i tu t ion ' . " This was 
after the crisis of 1975. 

V. CONCLUSION 

What then are the prospects lor constitutional improvement 
in Australia? In the first place, much can be done simply by 
drawing attention to, and explaining the rationale of, the 
underlying liberal structure of the Constitution. In its purely 
written form, the Constitution provides for a measure of 
separation between Parliament, Executive and Judicature, 
and between State and Federal government. Although the 
tight bonds of party discipline have obscured and weakened 
these areas of separation, the Constitution contains the 
potential, as the events of 1975 revealed, for evolution away 
from the Westminster model of responsible government and 
towards a looser, more creative relationship both between the 
two houses of Parliament and between Parliament and E x e c ­
utive. In short, the imbalance between the laws and the 
conventions of the Constitution could be resolved in favour of 
the lormer, with the result that the Constitution becomes a 
better-known and more independent element in Australian 
public l i fe . In the second place, there may be some scope for 
constitutional amendment of a non-radical kind. Frequent 
reference to the constitutional conservatism of Australians 
has tended to hide the fac t that Australians have, in recent 
years, been prepared to sanction at least some amendment 
proposals designed to enhance the rule of law. The 
Constitution now applies equally to aborigines, and the 
procedures for fi l l ing casual Senate vacancies have been ful ly 
incorporated into constitutional law. The one recent 
amendment proposal designed to increase the discretion of 
politicians - involving the automatic double dissolution of 
Parliament at election time - was, significantly, rejected. 
This suggests, not a fearful and stubborn conservatism, but a 
confidence, however inarticulate, in the basic principles of 
the Constitution and a willingnevs, when asked, to strengthen 
and extend those principles. This in turn encourages the 
possibility of f ru i t fu l speculation on amendments designed, 
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for instance, to entrench fair electoral procedures and even 
to l imit government discretion in fiscal and monetary 
policy. But what should be avoided at all costs is a major 
constitutional upheaval of the kind which would make the 
Constitution the subject of polarised political argument and 
could result in the rule of law being totally expelled from it . 
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The Parliament in Theory and Practice 
G. S. Reid 

L I N T R O D U C T I O N 

This essay examines Parliament from the two perspectives of 
'theory' and 'practice'. My intention is to consider whether 
or not the practices of the national Parliament at Canberra 
are congruent with the basic theoretical premises about 
Parliament that underpin the constitutional system. I expect 
that many people who listen to Parliamentary broadcasts wil l 
already have some preconceptions in that direction. 

Yet these two chosen perspectives provide a blurred view 
of government. The problem lies mainly in using the notion 
of 'theory' in a discussion about government. It is d i f f icu l t , 
for example, to find a complete specification of a theory of 
government in the Australian Constitution, and it is equally 
di f f icul t to find a theory of Parliament. The written 
Constitution appears to contain only a portion of a theory of 
Parliament; and what theory it does contain is disputable. 
And if we turn to scholarly works for the necessary 
complement - say, to the works of Lord Bryce, Professor 
Dicey, Quick and Garran, Sir Thomas Erskine May, Professor 
Geoffrey Sawer et al - we find differing interpretations. 
Thus, there is no escape from the question - whose theory of 
the Constitution, or of the Parliament, do we choose? More­
over, once a constitutional theory is chosen there remains the 
d i f f icu l ty of spelling out the precise prescription expected to 
be followed in the relevant constitutional practice. Hence, 
the problem is, on what grounds do we declare what should, or 
should not, be practised in and by Parliament? 

Such is the d i f f icu l ty over the notion of "theory' in 
government, that Aldous Huxley declared: 

Most theories of state are merely intellectual devices 
invented by philosophers for the purpose of proving that 
the people who actually wield power are precisely the 
people who ought to wield i t . ' 

So, was that the intention of this collection? Is our 
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discussion on constitutional theory meant to buttress the 
balance of power that we already have in Australia? Or was 
Huxley wrong? 

I believe that Huxley was on the right track - although he 
did exaggerate to make his point. At any particular time, 
established theorists about government and pxjiitics tend to be 
pillars of the Establishment. It is recognisable in Austral ia, 
as in all countries, that authors who advocate a theory of 
government antagonistic to 'the people who actually wield 
power' get a rough ride. You wil l recal l how the events of 
November 1975 provoked, in an unusual way, many useful but 
differing prescriptions as theories of state' for Australia; but 
they received a mixed reception. Our problem, then and now 
- whether we speak of constitutional theory or of parlia­
mentary theory - is, whose theory do we accept? Which 
theory is right? 

It was in the face of the obvious subjectivity of alleged 
political theory in specif ic governmental situations that 
Professor Michael Oakeshott warned his students to steer 
clear of those shifting sands. He said it was the role of the 
practising politician, not the role of the academic scholar, to 
articulate in prescriptive terms political theories such as 
'natural law', 'freedom', "the rule of law'. For Oakeshott, the 
academic scholar was not concerned with 'the condition of 
things' but only with 'a manner of explanation'. In his view a 
philosophic argument was to be respected for its coherence, 
its intelligibility, its power to illuminate, and its intellectual 
fert i l i ty. The conversion of the role of explanation into the 
role of prescription in government was to go beyond the 
responsibility of a scholar.* 

This is an old issue. I reject Oakeshott's argument, for 
not only is his case prescriptive in i tself , I believe that the 
social implications of government are too important to be 
isolated from academic prescriptions. An academic person 
ought to state unequivocally what should and should not be 
done in government. So I intend to proceed in this paper 
under two headings - f i r s t , 'Parliament in Theory' and 
secondly, 'Parliament in Pract ice ' - and to be prescriptive. 

n . P A R L I A M E N T IN T H E O R Y 

A reading of the Australian Constitution indicates that the 
politicians who framed it held assumptions and values about 
how the new system of government should work. An exam­
ination of the written Constitution, so far as it provides for 
the Parliament, reveals their assumptions. They are: 
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Firs t it is based on a federal theory, which necessitates 
(i) a bicameral Parliament with both of its Houses 

organised in keeping with the philosophy of 
federalism; 

( i i ) a division of the powers of government in Australia 
between Federal and State Parliaments; and 

( i i i ) the overriding authority of a supreme court - the 
High Court of Australia - to adjudicate in disputes 
arising over that division of power. 

Secondly, it is based on the theory of representative 
government by which both Houses of Parliament are comp­
rised of members about whom the electorate is given a 
recurring opportunity to make a choice. 

Thirdly, it is based on one of the principal theories of the 
Westminster style of mixed government, virhereby al l of the 
Queen's Executive Ministers of State must be drawn from, or 
become, members of one or other of the elected Houses of 
Parliament (that is, the Crown in Parliatnent assembled). 

And fourthly, it is based upon theories of 'constitut­
ionalism' and the 'law of legislation' which require: 
(I) the subordination of both citizen and government to 

the higher law of government - the Constitution -
entrenching both the institutions and the manner and 
form of governing; and 

( i i ) the creation of the Parliament as the nation's 
legislature; requiring the law of the land to be made 
in accordance with the decisions of an elected 
Parliament. 

There would be general agreement that some of these 
theories of Parliament have greater importance than 
others. However, I doubt whether there would be general 
agreement on their order of importance. In the practice of 
government there is considerable disputation about the 
relative priorities of the respective theories. Increasingly, 
particularly in the State of New South Wales, the federal 
theory is said to have diminished in its significance. But that 
is not the claim in my State of Western Australia. And in 
some parts of Australia it is held, increasingly, that the 
Parliament should surrender its responsibility for making 
legislation. Y e t there are some people left , including 
myself, who wil l argue otherwise. 

However, we cannot say that the theory of Parliament 
ends with the written document. As you know, constitutions, 
and the political institutions they prescribe, are mere pieces 
of paper until such time as human beings breathe l i fe into 
them. As John Stuart Mill wrote 
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. . . political institutions . . . are the work of men; owe 
their origin and their whole existence to human w i l l . 
Men did not wake on a summer morning and find them 
sprung up. Neither do they resemble trees, which, once 
planted, 'are ay [ever] growing' while men 'are 
sleeping'. In every stage of their existence they are 
made what they are by human voluntary agency.* 

'Human voluntary agency', I suggest, has created the 
Australian Parliament; and in doing so it has established 
parliamentary practices which are not provided for in the 
written document. Such is the disparity between the 
constitutional word and the day-to-day poli t ical practices of 
government that a body of literature has developed which 
brands those people who interpret the Constitution by its 
literal provisions as being blinkered ' literalists ' . Mark 
CoorayS thoughtful work on Conventions: The Australian 
Constitution and the Future adopts this approach. 'To insist 
on literalism in al l situations is to put the Constitution into a 
straitjacket' ." Hence Cooray, and others, specialise in 
examining practices in government called constitutional 
conventions, maxims, usages, doctrine, customs, principles, 
and procedures. They claim that al l of such practices have 
developed prescriptive force in one way or another, even 
though they are not prescribed by the written document. 

If we wish to rescue the Australian Constitution from a 
literalist 'straitjacket ' the problems are even greater than 
that created by the written Constitution; for example, who is 
to say what are the unwritten theories of the Constitution; 
or, for our purposes here, what are the unwritten theories of 
Parliament? 

It is in making judgments about unwritten theories of the 
Constitution - that is, conventions, maxims, usages etc. - that 
academic analysts and practising politicians frequently join 
hands. This is one of the areas of government Aldous Huxley 
referred to. In parliamentary a f f a i r s injunctions about the 
'Westminster Model', 'Responsible Government', 'Parliament­
ary Control' or 'Crown Privilege', are used to direct 
behaviour, sometimes even contreiry to the provisions of the 
written Constitution itself, or sometimes to bolster the 
strength of one written theory over another written theory. 
There are people who, intentionally or unintentionally, 
articulate political theories in the name of conventions and 
maxims of the Constitution in the way that a dominant poli­
tical group may prefer, or in a way helpful to a subordinate 
political group. 
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You wil l recal l some of the emotional judgments made in 
Australian politics late in 1975 over whether or not it was a 
convention of the Constitution that the Australian Senate 
could, or could not, block supply. We saw some academic 
people, and some politicians, arguing that 'it could', others 
that 'it could not', and others changed their argument in the 
course of a day, a week or a month. There was also the 
argument about whether the Governor-General may, or may 
not, dismiss his Prime Mmister when the latter held the 
support of the majority of the House of Representatives. 
There was disputation at the time of the Loans A f f a i r about 
whether or not senior of f ic ia l s of state should be obliged as 
witnesses to answer questions of Senators before the Bar of 
the Senate. And there were many more similar issues. I t 
was in the wake of that disputation that Mr Justice Sir Ninian 
Stephen referred to 'this great penumbral area of the Consti­
tution'.* He suggested that the precedents, practices, 
principles, conventions etc should be codified, but he did not 
answer the obvious questions - l iy whom?' and 'in what way?' 

For this explanation of 'Parliament in Theory', I nominate 
only two unwritten theories; there are others but 1 nominate 
two as being of major significance in Australian government, 
notwithstanding their omission from the written Consti­
tution. It is d i f f icu l t to envisage anyone omitting them from 
a list of the theoretical premisses of Parliament in Australian 
government. 

The first is the theory of responsible government - some­
times expressed as "ministerial responsibility'. It means 
many things to many people, but the common denominator in 
a l l the explanations of it is that Ministers of State are 
'responsible' for their actions; and more specifically, they are 
'responsible' to the elected Parliament; and in this way the 
government is 'responsible' to the (governed. 

And the second is the theory of parliamentary control of 
the Executive Government - sometimes expressed as 'Par l ia­
mentary control of the Executive' , sometimes 'Parliamentary 
control of expenditure', sometimes 'Parliamentary control of 
the budget', sometimes 'Parliamentary control of the Govern­
ment', and so on. I shall ca l l it 'Parliamentary Control'. 

Thus, overall , my Theory of Parliament is comprised of 
six component theories - four find expression in the written 
Constitution, and two form part of what is known as the 
unwritten Constitution. They are: 
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Written Theories 

1. A Federal Parliament 
2. A Representative Parliament 
3. A Parliamentary Executive 
<*. A Legislative Parliament 

Unwritten Theories 

5. Ministerial Responsibility to Parliament 
6. Control of the Executive by Parliament 

It takes only a brief reflection to recognise that if the 
Australian Parliament is based on these six theories, then 
that institution is by no means a mirror-image of the 
Parliament at Westminster; the differences are caused by 
the first of the written theories. Yet it is frequently 
claimed, prescriptively, that the Parliament is modelled on 
Westminster. It is my thesis that such claims are usually 
politically motivated; they are often made to overcome the 
obstacles to political goals that the f i rs t theory creates; or 
sometimes to faci l i ta te the application of the other 
theories. Public statements by theorists of the the 
'Westminster Model', along with theorists of 'Responsible 
Government' and of 'Federalism', frequently confirm Huxley's 
thesis that philosophers of government set out to prove that 
'the people who actually wield power are precisely the people 
who ought to wield it ' . True, much has been achieved in 
Australian government in the name of Westminster, but if our 
concern is 'Parliament in Theory", it is clear that the 
Australian Parliament is based as much on theories of 
Washington as it is on those of Westminster. Constitution­
ally speaking, the theoretical composition of the Australian 
Parliament is hybrid. 

It is useful to emphasise the extent to which the f i r s t 
theory of the national Parliament qualifies the presumptions 
of the Westminster Model. True 'the Crown in Parliament 
assembled' has been copied, as has the adherence to one of 
Westminster's unwritten theories, 'Ministerial responsibility 
to Parliament'; but federal theory pervades the writ ten 
constitution and profoundly modifies its Westminster 
pretentions. It is d i f f icul t to ignore the federal quality of 
the entrenched High Court, the federal division of parl ia­
mentary powers; and the special and powerful position of the 
Senate. Yet many practitioners in central government, and 
some academic analysts, have ignored the philosophical 
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origins of these facets of Australian government. 
Given its federal qualities, it is reasonable to ask why 

Australians should tie themselves only to Westminster- and 
Washington-style preconceptions about theories and practices 
in government. A broader view becomes clear if the 
Australian Constitution is examined against the wider back­
ground of the government of nation-states. This would 
demonstrate that the Australian system of government is 
based on a number of ideals which were actively advocated in 
various parts of Europe and North America during the 18th 
and 19th centuries. The Australian Constitution embraces 
ideals for government such as constitutionalism, the sF>eci-
fication of parliamentary powers, judicial oversight, an 
acknowledgment of 'the separation of powers', the vesting of 
legislative powers in an elected Parliament, a constitutional 
sharing of legislative jjowers between two elected Houses, the 
ideals of representation such as universal suffrage and 
recurrent elections, notions of popular control of Executive 
Government and popular control of the structure of govern­
ment i tself . Al l of these provisions owe their modern 
existence to human aspirations beyond Westminster and 
Washington. In this light the Australian Constitution can be 
seen to provide a particular style of self-government; in this 
it presumes limited government; it provides a variety of 
checks and balances upon executive government - in parti­
cular the limited l i fe of Parliament, bicameralism, 
appropriation made by law, no taxation without represent­
ation, rules about Of f i ce s of Profit , and declarations of 
parliamentary privilege. Notions of ties to Westminster or 
to Washington give only a partial picture; it is helpful to look 
beyond the preconceptions of these so-called 'models'. 

Implicit in al l six of my theories of Parliament - whether 
or not they have emerged from Westminster or Washington -
IS that they are al l linked by a common spiritual quality. No 
doubt ] . S . Mill would see all of them as an expression of 
'human wi l l ' . Each is an expression of a desire on the part of 
the constitution-makers for the new nation to be self-
governing in a particular way; to be governed by parliament­
ary law enacted by procedures which provide for the gov­
erned, through elected representatives in the Parliament, to 
maintain a constant influence upon the course of govern­
ment. The six theories I have listed demonstrate the 
intentions expressed at the Constitutional Conventions during 
the 1890s to establish institutional safeguards both for the 
maintenance of a new Australian nation and for the protect­
ion of individual liberty in the context of collective action. 
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Each is a worthy theory. But what name could be given to 
their common spiritual quality - 'Parliamenteiry Democracy'? 
'Social Democracy'? 'Parliamentary Liberal ism'? "Responsible 
Parliamentary Government"? 'Representative Government'? 
Al l of these have some relevance, but they do not emphasise 
the common quality I wish to explain. In my opinion a l l of 
the six theories of Parliament express a basic social aspir­
ation which is of broadly European and North American 
origin, and which had an influence in no small measure at the 
beginning of responsible self-government in New South Wales 
in 1856; this aspiration was influential too when the other 
Australian colonies followed suit; and it existed upon the 
creation of the new national government in 1901. Although 
it may now sound trite, the six theories al l embody the 
popular aspiration of 'government of the people, by the 
people, for the people'. That is to say they are foundation 
theories for a system of government which was expected to 
accommodate popular w i l l . The six theories embody a 
populist ideal. Yet this ideal is implicit rather than 
explicit; it does not gain a mention in the prose of the 
written Constitution because that document, unlike most 
other national constitutions, did not spring from a popularly 
inspired revolution or a c iv i l war. The Australian 
Constitution does not express the overthrow of an old 
regime; it is the result of evolution rather than revolt. 
Australians chose to retain elements of monarchy in their 
Constitution, and to mix those elements with elements of 
popular self-determination. In the mixture, the essence of 
the populist ideal was diluted, although it was by no means 
dissolved. It stil l pervades al l six of the original theories of 
Parliament. Our task now is to demonstrate what has 
happened to it in the subsequent years of political practice. 

ni . P A R U A M E N T IN P R A C T I C E 

My thesis about Parliament in Practice is that the populist 
ideal I have just explained has been, and is being, sapped of 
its vitali ty, deprived of its dynamism, and subordinated to the 
monarchical components of earlier autocratic regimes which 
lingered in the constitutional mix of 1901. Today these older 
components manifest themselves in a vastly expanded execu­
tive government both numerically and in coercive power. 

I do not have time here to explain all of the practices of 
Parliament which are eroding the populist ideal within the 
respective theories. It would be logical to examine each 
separately. All that I can attempt here is to concentrate 
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upon one of the six parliamentary theories as an illustration 
of what is happening. 

The theory I choose is the most important of the six. It 
is the theory of Parliament as the nation's legislature. There 
can be no gainsaying its existence as a theoretical premiss -
Section 1 of the Constitution makes it clear: 'the legislative 
power of the Commonwealth shall be vested in a Federal 
Parliament . . . '. 

rhe power to legislate is indeed the basic power given to 
the Federal Parliament. Section 1 of the Constitution 
provides for the populist influence in Australian government 
to penetrate into the law of the nation-state via the elected 
components of government. The theory ties the exercise of 
the power of the State, whether benign or coercive, to the 
wil l of those over whom it is exercised. The reality is, that 
if that power to legislate is allowed to weaken through disuse 
or through neglect, or by submission to Executive strategies 
designed to negate its intent, all other populist aspirations 
implicit in responsibility, control, representation, and 
financial scrutiny wi l l atrophy with it. The power to 
legislate provides the elected Parliament with its sole legal 
sanction over a recalcitrant Executive Government. Parl ia­
ment neglects that sanction at its peril. It is no accident in 
history that the legislative power of Parliament is expressed 
at the start of the writ ten Constitution. It is the basic 
presumption upon which all else in the Constitution 
develops. If the Government needs new legislative powers -
or wishes to change the powers it already possesses - it must 
come to the representative Parliament to seek those powers 
in legislation. The decisions of Parliament taken by a 
legislative process are the only decisions of Parliament that 
the Executive Government will recognise as binding. Non-
legislative resolutions of either or both Houses are persuasive 
only; and, as a result of the decline of legislative power, they 
are not particularly persuasive at that. 

Parliament today remains formally the nation's legisla­
ture, but its actual role is vastly different. In eighty years 
of federation, matters of initiative in legislation have been 
virtually surrendered by members of Parliament to the Exec ­
utive Government. Over 99 per cent of proposed laws are 
initiated by Ministers of State. Of the 5,000 or more Bills 
which have been enacted since 1901, only 8 were initiated by 
Private Members. At present there is l i t t le expectation and 
little opportunity provided for non-Ministerial members of 
Parliament to initiate legislation or to have such proposals 
considered. The virtual surrender by elected MPs of their 
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rights to initiate legislation to the advantage of Ministers of 
State and department o f f i c i a l s is the greatest debilitating 
influence that we have in Australian government. It spreads 
a pall of fu t i l i ty over the Australian Parliament and a pall of 
passivity across Australian politics - and we the governed are 
the losers. How has this come about? 

To illustrate what has happened, and is happening, in the 
legislation processes of Parliament, I have examined the 
parliamentary record for the years 1924, 1933, \97tt and 1978. 

From the evidence, a number of points emerge. 

(i) In 54 years the annual volume of legislation has 
grown almost fourfold f rom 65 proposed laws (Bil ls) 
in the year 1924; 74 in 1933; 226 in 1974; to 240 
Bills in the year 1978. 

(i i) In spite of the increased volume of legislation, the 
vast expansion in the scale of governmental 
initiative, and the increasing complexity of law­
making, each House of Parliament has given detailed 
committee attention to about the same number of 
bills each year - averaging about 50 Bills per year -
through the only device that each House has 
possessed (until 1978) - the Committee of the Whole 
House. (In 1978 the House of Representatives 
delegated the scrutiny of seven of its bills to two 
small and new legislative committees. This new 
procedure, which is in its infancy, has yet to be 
evaluated - see below.) This means that in 1924 21% 
of proposed laws were not examined in detail. This 
proportion has risen to 76% in 1974 and 78% in 1978. 

(i i i) In 1924, debates on Bil ls in the Committee of the 
Whole House (in both Houses) were characterised by 
considerable interest from backbench members on 
both sides. 255 amendments were moved by 
Ministers, al l but 18 of them were accepted; 142 
amendments were moved by Opposition back­
benchers, and 14 were accepted; 120 amendments 
were moved by Government backbenchers and 59 
were accepted. 

( iv) The pattern was much the same in 1933: 

115 amendments were moved by Ministers, and al l 
but one were accepted; 55 amendments were moved 
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by Opposition backbenchers, as\d 2 were accepted; 
115 amendments were moved by Government 
backbenchers, and 28 were accepted. 

(v) Some interestmg comparisons can be drawn with the 
legislative ac t iv i ty in the Parliament in the two years 
197't and 1978. In looking for a point of contrast 
with 192** and 1933, the outstanding feature is the 
decline in the legislative mitiative taken by 
Government backbenchers. 

(vi) In spite of the dramatic change of government 
between 197'» and 1978, in both years there was a 
lively initiation of proposals from Ministers and 
Opposition members to amend the bills under 
scrutiny, but Government backbenchers virtually 
withdrew themselves from the legislative picture. 

In 1974, in the midst of the intense legislative struggle of 
that period. Ministers moved 2'»3 amendments, the Opposition 
moved 256 amendments, but Government backbenchers 
moved only 7 amendments (one amendment in the House of 
Representatives, six in the Senate). 

In 1978, Ministers in both Houses moved 191 amendments, 
al l of which were carried. The Opposition moved 233 
amendments al l but one of which were lost. Government 
backbenchers moved only 9 amendments, al l of which were 
defeated. 

So, in general, the reluctance in both Houses, until 1978, 
to decentralise any part of the legislative process to smaller 
committees, and with Parliament meeting on average only 65 
days a year over the last 20 years, an apparent congestion and 
rush of legislative business has developed in both Houses. A 
superficial scrutiny has been given to an increasing number of 
B i l l s ; and there has been a withdrawal of Government back­
bench members from the formal legislative process. The 
impression created has led to the assertion that the scrutiny 
of proposed laws is too time-consuming, too complex, and too 
di f f icul t for lay parliamentarians to manage. 

It was in August 1978, after a great deal of adverse 
publicity about the neglect by the House of Representatives 
of its legislative responsibilities, that that House agreed to 
establish small committees of I * * to 20 members each for the 
detailed scrutiny of proposed laws. The House agreed to 
establish as many committees as it required. In 1978 two 
such committees were set up and seven Bills were presented 
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to one or other of them for their committee stage - this was 
the first occasion In 78 years that a proposed law received a 
committee-stage scrutiny away from the floor of the House 
in plenary session. The o f f i c i a l record of that innovation 
demonstrates that, as an application of the parliamentary 
theory of legislation, it was a signal success. Both 
committees demonstrated rationality, f lexibi l i ty and relaxed 
formality; they proceeded systematically and constructive 
debate prevailed. In examining the seven Bil ls , Ministers 
moved ii* amendments, successfully; government backbench 
members moved 10 amendments, 9 of which were carried; 
and Opposition members moved 19 amendments, 6 of which 
were carried. In the light of that record in 1978, it is curious 
that only two Bills were referred to similar committees in 
1979. Perhaps the innovation in 1978 appeared as a threat to 
the authority of the respective party leadership or to the 
departmental of f ic ia l s . Whatever the reason, the innovation 
languishes at the present time. 

It Is in the wake of the Parliament's dismal record in 
examining proposed laws that other interests have moved to 
f i l l the consequent void in the power structure of 
government. 

The Executive Government, and its o f f i c i a l advisers, have 
been the principal beneficiaries, and sometimes the 
architects, of the Parliament's weaknesses in passing 
legislation - particularly the weaknesses of the House of 
Representatives. They have helped to introduce the 'Gag' 
and 'Guillotine' procedures to forestall debate; they have 
utilised the 'floodgate technique' to encourage 'legislation by 
exhaustion'; they have engaged in a form of legislative 
abortion by insisting in the House of Representatives on a 
misinterpretation of Section 56 of the Constitution whereby 
the words 'shall not be passed' in that Section are applied as if 
they meant "shall not be introduced', with a subsequent and 
serious constraint upon Private-Member initiatives in the 
process for making the law. 

In addition. Executive Ministers and their of f ic ia l s have 
benefited from the Standing Orders and Speaker's ruling 
providing that only Ministers of State may propose taxation 
measures; from procedures whereby it is sufficient , without 
authority, for any Minister to declare that his taxing proposal 
IS applicable from the moment he moves the relevant motion 
in the House - notwithstanding that the House has not 
debated it, nor come to a decision on i t ; and from the 
practice whereby the House is encouraged to desist from 
amending the Executive's Estimates of Expenditure under 
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threat of the Government's resignation should they succeed. 
In 1979 the House of Representatives set up two new E s t i ­
mates Committees for the decentralisation of its scrutiny of 
the Executive's annual Estimates of Expenditure. Those 
committees, however, were born with the constraint that 
they '. . . shall not vary the amount of a proposed 
expenditure'. 

Furthermore, it is not generally realised that the so-
called Keynesian Revolution has also contributed to the 
suppression of the populist ideals implicit in Section 1 of the 
nation's Constitution. Not only was the Keynesian philosophy 
grasped thankfully by Executive Governments in Canberra as 
a means of weakening the federal influences which pervade 
the Constitution, but it brought to Australia Cambridge-based 
preconceptions that the science of economics was far too 
complex and important for elected politicians to worry 
about. The Keyriesian Revolution in Australia was cleverly 
orchestrated midst the economic uncertainties of 19't'»-'»5 
with the help of that influential o f f i c i a l publication Full 
Employment in Australia which seems now to have run its ful l 
lap of honour.^ Moreover, in this repressive climate, the 
nation's monetary policy has been consistently kept at arm's 
length from parliamentary interference. 

And midst the growth of these restraints upon parliamen­
tary development we have witnessed the multiplication of the 
size and complexity of the statute book; a widening 
delegation of legislative power into the hands of appointed 
of f i c ia l s ; a widening interpretation of 'the of f ic ia l secret'; 
and the vesting of unprecedented, unscrutinised executive 
powers in the hands of the Australian Security and Intel l i ­
gence forces. It is of cor>cem, at least to me, that out of al l 
of these trends there is an apparent and growing demand that, 
as a consequence of the Parliament's alleged fa i lure ' to meet 
its responsibilities in legislation, we should now consider 
transferring the task of making the law away from the 
elected Parliament and placing it in the hands of a small 
number of more knowledgeable experts. 

You may recall that in the days of the Whitlam 
Government in 1975, Sir Anthony Mason (a former Solicitor-
General of the Commonwealth, now Justice Sir Anthony 
Mason of the High Court) claimed that: 

Perhaps the time has come for a delegation of 
legislative authority to Law Commissioners and to other 
agencies outside Parliament, the delegation to be 
subject to disallowance by either House. Short of this 
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solution it is diff icul t to see how the law can be 
consistently and promptly updated. Increasingly it 
seems that Parliaments are concerned with the politics 
of survival, and . . . regular reform is not likely to 
receive its due measure of attention.* 

And surprisingly, if not alarmingly, the renowned 
libertarian of the twentieth century. Professor F . A . Hayek 
appears to have succumbed to that thesis in 1978, with 

If thff Parliament Ihe was speaking of the United 
Kingdom] has failed to meet its legislative 
responsibilities an organisation of qualified experts 
should f i l l the constitutional void in its p lace . ' 

So in place of that populist spirit which infused formal 
parliamentary theory in Austral ia , we are increasingly 
adopting, or advocating, practices which wil l subordinate 
elected parliamentarians to the decisions of appointed 
experts in the making of the nation's laws. 

In this vein, the Federal Government and the Govern­
ments of all Australian States have now established their 
respective Law Reform Commissions comprised of appointed 
p>ersonnel - usually legally qualified - al l of whom are 
appointed for a specific, but short, term by the Executive 
Ministers of State. Law Reform Commissioners receive 
their references of work from the same Executive Minister 
who appoints them, and they report f irst to that Minister 
before their report flows through to Parliament. The 
populist ideal in the face of this development looks weak 
indeed. 

Perhaps it is to be expected that enthusiasm for the 
reform of legislation as advocated by the appointed and 
expert Law Reform Commissions wil l not always be matched 
by subsequent and comparable enthusiasm from the elected 
parliamentarians. Parliamentarians, with their electorates 
to worry about, might understandably be troubled when 
pressed to enact proposals which, although characterised by 
expert zeal, may also invite political suicide, or fa i l to spark 
amy electorate interest at a l l . However justifiable the 
Parliament's prevarication in this respect may be, it has 
prompted the national Law Reform Commission to report to 
its Minister that 'the history of [parliamentary] consideration 
of law reform proposals is not entirely a satisfactory one'; 
there is no doubt that inaction by parliament upon law 
reform proposals causes despondency and diminishes the 
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incentive to advance proposals' ." 
It seems, therefore, that despite Section 1 of the Const­

itution, the question of who should wield power de facto in 
making legislation is a matter which requires early deter­
mination in Austral ia . Executive off ic ia ls believe that they 
should be so entrusted; Law Reform Commissioners believe 
that their turn has come; whereas elected politicians such as 
Senator Cavanagh assert 'we are the law-makers and we 
should ensure that we maintain our position'." Or as 
Senator (now Mr Justice) Lionel Murphy once claimed 
'members of Parliament are determined to exercise their 
legislative functions. Under the Constitution, and by 
direction of the people, we are elected to make laws. That 
is our function - each of us has a legislative responsibility'. '* 

But Parliament, in its practices, has gone a long way 
towards satisfying the values of Justice Sir Anthony Mason 
and Professor Hayek, rather than supporting the ideals of 
Senators Cavanagh and Murphy. Law-making in the 1980s is 
seen to be a matter for experts. Does it matter? 

IV. C O N C L U S I O N 

My thesis is that if the Parliament, in practice, suppresses, or 
condones the suppression of, the populist ideal implicit in 
Section I of the Constitution, then it wi l l , indirectly, suppress 
the populist element in every other theory of Parliament. If 
the legislative powers of elected parliamentarians are supp­
ressed, or are allowed to atrophy, then what defence wil l 
parliamentarians have against destructive attacks upon the 
theory of parliamentary representation, the theory of 
Executive-parliamentary balance, the theory of ministerial 
responsibility to Parliament, or the theory of parliamentary 
control of Executive of f ic ia l s , and even a theory of federal 
Parliament? 

So, in summary, I believe that we should articulate 
theories of Parliament; and that the six theories listed 
earlier in this paper are of first importance for Australians. 
Whereas those theories might, or might not, support the 
people who actually wield the power of government, al l six of 
them embrace a populist ideal which is an essential quality of 
civilised l i fe . In the circumstances of a modern industrial 
society requiring government initiatives on a large scale, the 
populist ideal frequently looks to be a vague and misplaced 
impediment to direct and rapid social action; it is so easily 
subordinated to the wil l of Executive government by instru­
ments of patronage or coercion, in the name of positive 
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government. It is being so subordinated as the Australian 
nation traverses the 1980s. Thus I believe we will ultimately 
pay a high price for our present intolerance of theories of 
Par liament. 
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D. J . Hamer 

L A S T A T E S HOUSE? 

There was never any real doubt that Australia would have a 
bicameral Federal Parliament, with an Upper House in which 
all the existing Australian colonies would have equal 
representation. Not only is it diff icul t to see how the 
smaller colonies could otherwise have been induced to 
federate, but both of the most familiar examples of federal 
constitutions - the Canadian and the USA - as well as Britain 
and al l the self-governing Australian colonies had two 
legislative chambers. 

The delegates to the federation conventions were quite 
clear as to the role they wished the Senate to perform. 'Not 
only by its express powers,' said Barton, 'but by the equality 
of its representation of the States, the Senate was intended 
to be able to protect the States from aggression.'' 

This defensive role for an Upper House was not unusual. 
In all federations there is a constant fear, said Professor 
Wheare, that 'the general executive and legislature depending 
primarily on numbers, may adopt policies in foreign and . . . 
in domestic a f fa i r s , which might be opposed but ineffectually 
opposed by the less populous states which are less strongly 
represented m the lower house.' This has been a common 
worry in federations both old (such as the USA) and new (such 
as Australia and West Germany). 

In the eighteenth and nineteenth centuries an Upper 
House was seen as a check on change and the onward march 
of democracy, and Upper Houses usually had appropriate 
membership restrictions. 'Al l second chambers,' said Finer, 
'have been instituted . . . not from disinterested love of 
mature deliberation, but because there is something their 
makers wished to defend against the rest of thr community, 
especially inherited possessions and status.' Madison 
campaigned for a strong American Senate as a 'check on the 
democracy - it cannot therefore be made too strong.' The 
Australian colonial Upper Houses were undoubtedly consti­
tuted on this basis. It was this anti-democratic role of Upper 
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Houses which led Abbfe Sieyds to claim 'If the Upper House 
agrees with the Lower it is superfluous; if it disagrees it 
ought to be abolished.' 

Not al l the delegates to the federation conventions were 
convinced that the Senate could or would operate as a States' 
house. Macrossan in 1891 had raised doubts whether the 
Senate would in fact function in the way other delegates 
imagined. In the Conventions of 1897/98, only Deakin and 
Isaacs echoed these doubts. As Deakin said in Adelaide, 
'From the first day that Federation is consummated . . . the 
people will divide themselves into two parties . . . The instant 
Federation is accomplished the two Houses will be elected on 
that basis. State rights and Slate interests . . . wi l l never be 
mentioned.'* Isaacs had earlier asked: 'How do the 
interests . . . of what are called the larger States confl ict 
with similar interests in other States? . . . How is it pwobable 
. . . that there should be any combination of States, large or 
small, against other smaller or larger?'* But he received no 
answer. The great majority of delegates obviously believed 
that the Senate would represent the interests of the States; 
as Barton said: 'The contingent of a State to the Senate 
should be able to speak for that State as a whole, repre­
senting its citizens as a collective body.'' 

Of course Barton's vision has been proved to be quite 
false. Contingents from States have never e f fec t ive ly 
spoken for their States. By any measure of public perfor­
mance - amendments to Government bills, initiation of 
private members' bills, motions, questions to Ministers - there 
is no evidence that Serwtors have been any more diligent in 
protecting State interests (real or supposed) than have the 
Representatives: if anything, they have been slightly less 
diligent. In fac t , the Senate, far from protecting the 
interests of the States, has sometimes taken action that 
seriously damaged them. I n 1970, indeed' wrote Professor 
La Nauze, 'a small group which held the balance of power in 
the Senate* combined with the Opposition to defeat a 
Government B i l l * which proposed measures to compensate 
the States for loss of revenue from a type of tax which had 
been held by the High Court to be an excise duty, and 
therefore beyond their powers to impose. The ironies of the 
Senate as a States House could go no fur ther . ' '* 

Faced with the conclusive public record, some have 
attempted to argue that the Senate is e f fec t ive as a States' 
House in non-public ways. A recently retired Clerk of the 
Senate put it thus: 
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Senators are constantly forming deputations to 
Ministers to safeguard and promote the interests of 
their States - a development project, a rail link, an 
airport, water conservation . . . " 

Twenty four Ministers (twelve from each of the Whitlam 
and Fraser Governments) were asked their opinions of the 
Clerk's statement. None felt that the statement that 
Senators were 'constantly' forming deputations was 
reasonable: f ive found it 'exaggerated' and nineteen found it 
'absurd'. C3n the question of the source of most parlia­
mentary pressure on issues which safeguard and promote 
State interests, no Minister fel t it came mainly from 
Senators. Five thought it came about equally from 
Representatives and Senators, eleven felt it came mainly 
from Representatives, and eight said that they never had 
experienced any such pressures.'^ 

Parliamentary Party meetings provide cinother possible 
forum for the pressing of States' interests. The minutes of 
the Labor caucus have been published," and they reveal (at 
least for the period l90l- '»9) absolutely no special pressure 
from Senators on States' matters. The joint Liberal Country 
Party meetings are less structured, but it can be said that at 
these meetings Senators are certainly no more vociferous 
than their Representatives colleagues in putting forward pro-
State arguments. 

In fairness, though, it must be admitted that the 
existence of the Senate changes the internal balance of the 
political parties in Canberra in favour of the less populous 
States, and (since proportional representation voting was 
introduced for Senate elections in 19<t9) ensures that each of 
the two major parties wil l have some members from each 
State. 

But the Senate itself has no past, and no future, as a 
States House. 

n . A HOUSE O F REVIEW 

The former Chief Just ice, in his famous advice to the 
Governor-General during the 1975 constitutional c r i s i s , ' " 
implied that the Government is responsible to both Houses of 
Parliament. This seems a very idiosyncratic view, and it is 
d i f f icul t to see how it would work in practice or that it has 
ever worked that way. Everyone accepts that a House of 
Representatives election determines the Government, regard­
less of the result in the Senate. And when, for instance, the 
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Senate in 1973 passed a motion of no confidence in the 
Attorney-General (Senator Murphy), '* no one called for the 
Government to resign, and no one seriously expected Senator 
Murphy to resign. 

The authors of the Constitution undoubtedly lef t us with 
an awkward structure, though the responsibility suggested by 
Sir Garfield Barwick was r>ever seriously considered by 
them. What they did was to combine the British concept of 
responsible government with the American concept of a 
strong Senate, and to hope for the best. I believe the present 
Senate has a duty to turn away from the role of a r ival Lower 
House, with al l the enormously disruptive political conse­
quences, and to look for more useful and rewarding 
complementary roles. 

At the federation conventions the question of the Senate 
acting as a House of Review was raised, though it wais not 
seriously debated. It was, however, the justification for its 
continuous nature, achieved by the rotation of Senators. 
Many political systems include a review body. 'The ancient 
Goths of Germany,' wrote Laurence Sterne, "had al l of them a 
wise custom of debating everything of importance to their 
state, twice; that is, once drunk, and once sober; drunk -
that their councils might not want vigour; and sober - that 
they might not want d i s c r e t i on . ' " 

In more serious justification of a House of Review, it is 
customary to argue that two sieves are better than one; by 
this analogy, three are presumably better than two, and four 
than three. Of course it a l l depends on what the sieves are 
intended to achieve, how fine a product is desired, how much 
delay in flow is acceptable, and whether the same result 
could be achieved by more ef f ic ient means. 

As the role of Upper Houses as protectors of special 
interests became less acceptable, this alternative role as a 
House of Review came into prominence. Walter Bagehot was 
tepid about the concept. 'With a perfect Lower House', he 
wrote more than a century ago, 'it is certain that an Upper 
House would be scarcely of any value . . . But, . . . beside the 
actual House a revising and leisured legislature is extremely 
useful, if not quite necessa ry . ' " This concept also f i t ted 
Montesquieu's theory of the state as an equilibrium of forces 
through the separation of powers. The Bryce Report of 191&, 
for instance, held that a main function of second chambers 
was 'the interposition of so much delay (and no more) in the 
passing of a Bill into law as may be needed to enable the 
opinion of the nation to be adequately expressed upon i t . ' * 
But who was to decide when the wil l of the nation had been 
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adequately expressed, and what it was? And how was the 
second chamber to be limited to imposing 'no more' delay 
than was necessary? These were - and are - the unsolved 
questions. 

The Senate has done some modestly useful work in the 
review role, providing a convenient way of tidying up defect­
ive legislation. Its effectiveness in the more serious 
examination of Bills has been severely limited by the rigidity 
of party divisions. The procedure for considering Bills which 
are being 'reviewed' (having already been passed by the Lower 
House) is normally identical with that used when a Bil l is 
initiated in the Senate. Very few Bills indeed have been 
referred to Senate committees for public examination and 
report; even this has usually been done from a desire to 
shelve or emasculate a Bill rather than a genuine wish to 
improve its effect iveness . 

A curious feature of the review role is that the Lower 
House is sometimes the reviewer. Senate Ministers naturally 
like to introduce their own legislation in the Senate, which 
gives the Representatives the task of reviewing - a task for 
which they seem very ill-prepared. They certainly have 
devised no special procedures. 

But, in any case, this role of the Senate in reviewing the 
work of the Lower House has been overtaken by events. In 
all Westminster-style parliaments, the last century has seen, 
through the strength of party discipline and the development 
of party machinery, the domination of the Lower House by 
the Cabinet. This has been reflected in a dramatic growth in 
departmental bureaucracy and an extraordinary growth in 
administrative law and subordinate legislation. The power of 
the courts to constrain the Executive has been reduced; the 
Lower House has almost none. The restraining role, if it is 
to be performed at a l l , must fa l l largely on the Upper 
House. 'The House of Lords, which once stood guard over the 
actions of a too powerful House of Commons,' wrote Prof­
essor McKechnie, 'now stands guard over a too powerful 
C a b i n e t . ' " The Government deserves great praise for the 
appeals system it has set up to review administrative 
decisions; and the Senate has its own Regulations and 
Ordinances Committee. Both these bodies are very valuable, 
but they look only at the legality and propriety of ministerial 
and bureacratic decisions. The desirability of the legislation 
itself is not really looked at by anyone. 

Such control of the Executive cannot be carried out by 
the House of Representatives, because any government whose 
measures are consistently altered in the Lower House must be 
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assumed to be in the last stages of impotence or disso­
lution. Party committees are a f r a i l reed, and in any case, 
they meet in secret. It is very unlikely that the option of the 
American system of a rigid separation of powers would be an 
acceptable alternative here. In the post-Nixon era the 
American system of checks and balances seems more check 
than balance. But in Australia the Parliament is r»either. A 
good example is the way in which the major decision to raise 
oil prices immediately to world parity went through Par l ia ­
ment with almost no serious discussion, despite the enormous 
environmental, economic and oil exploration implications and 
the dramatic e f fec t s on the car industry and energy con­
sumption. Certainly, Parliament heard no evidence from 
experts on the consequences of this decision - a decision for 
which Parliament, r»ot the Execut ive, must ultimately take 
responsibility. It is not being argued that the decision is 
wrong; it is just that most Members of Parliament did not 
know whether it was right or wrong and made no collective 
efforts to find out. 

As Parliament is operating at the moment it is accepting 
responsibility without power. What we are becoming is not a 
democracy but, to use Lord Hailsham's expression, an "elect­
ive dictatorship', and the public service bureaucracy is the 
dominant force in this dictatorship. Certainly the Cabinet 
sets broad objectives but within these objectives the options 
presented to Cabinet and the details of any plan come from 
the public service. It is a brave Minister who goes counter to 
his departmental advice for, the public service being what it 
is, one wil l find that key Cabinet Ministers have been 
carefully briefed on what he is proposing to do and why he 
should not do i t . Government by the public service is 
actually moderately good government but has l i t t le to do with 
democracy and nothing to do with the parliamentary 
system. It also assumes that the public service holds al l the 
wisdom. On the contrary, there is a vast store of wisdom 
and knowledge in the community which we should tap. This 
is particularly important in this country, for our public 
service, centred in Canberra, is peculiarly isolated from the 
mainstream of community l i f e . A possible answer to this 
problem lies in the gradual development of the Westminster 
system to a point somewhat closer to the American system, 
with a strong questioning Senate balancing the Executive. In 
this process the Senate, unlike any other chamber in the 
Westminster system, is uniquely placed to play a key role, 
since it cannot e f fec t ive ly be whipped into line by the threat 
of an election or of abolition. 
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For this role an effect ive committee system is 
essential. Remarkable advances have been made in the 
Senate's committee system in the last decade. These 
perhaps have been more noticeable in the field of inquiry than 
in legislative review, although even in the inquiry role the 
response by the Executive has been patchy. It does not seem 
possible that the Senate could ever function effect ively as a 
House of Review of the proposals of the Executive while 
there are Ministers there. The six Ministers are, in e f fec t , 
six Trojan horses in the Senate on behalf of the Executive. 
Of course the Ministers are charming people, but the Trojans 
thought their horse was charming too - and look what 
haF>pened to them. It is inconceivable that the Senate could 
act as an e f f e c t i v e House of Review while six of its most 
distinguished members are devoted to getting Government 
legislation through with a minimum of fuss, a minimum of 
alteration and a minimum of delay. There is an inherent and 
insoluble confl ict of interest in this. Even more damaging to 
the proper performcince of the Senate as a House of Review 
are those who are not Ministers but would like to be. The 
fac t is that the whole aspiration pyramid in the Senate is 
skewed in the wrong direction. It is quite proper and natural 
under the present system for Sertators to wish to join the 
Executive. But this utterly incompatible with a role as a 
House of Review, a check and balance on that same 
Execut ive . An e f f e c t i v e House of Review must distance 
itself from the Executive it is supposed to be reviewing. 

The aim of having a proper House of Review wil l not be 
achieved until al l Bi l ls automatically go to the appropriate 
committees. Of course, some wil l be dealt with very quickly 
but the appropriate committees must have the right and the 
duty to deal with the Bi l l s . What Bills go to the committees 
must certainly not be decided by the Executive. In fac t , 
prima facie, any Bi l l the Executive does not want reviewed 
should be one which should be given the most searching 
examination to find out why the Executive does not want it 
reviewed. The aim must be that al l legislation that comes to 
the Senate is seen by the community to be reviewed. When 
considering Bi l l s , evidence must be called from expert groups 
and, where appropriate, from the general public. Only by 
doing this can the general alienation of the community from 
the parliamenteiry process be removed. The average voter 
does not fee l that voting for a kind of shopping list of 
proposals at a general election, some of which he probably 
does not agree with anyway, gives him any significant 
influence on the machinery of government. If we wish the 
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democratic system of government to thrive we must involve 
the community more in its processes. 

It is not enough, incidentally, to allow a B i l l to l ie on the 
table of the Senate, for the public comments then go, not to 
Senators, but to the relevant Minister and through him to the 
public servants who are in f a r t the authors of the B i l l . That 
is not legislative review at a l l . There must be legislative 
review in the Senate and we should not be satisfied with 
review by the bureaucracy. It is perhaps symptomatic of the 
problem that lobbyists do not really bother to go to much 
more than token effor ts to influence members of 
Parliament. Lobbyists f u l f i l a valuable role, provided they 
are forced to give their evidence in public. At the moment 
the wise lobbyists concentrate on public servants in secret. 
What we have in this country to a very considerable extent is 
not only government by the public service and ministry: this 
is proper - someone must govern and Parliament certainly 
cannot do i t . But we also have legislation by the public 
service and Cabinet rather than by Parliament; this must 
change. 

Two things would flow from what is proposed. Firs t , 
there would be substantially less legislation passed. 
Secondly, it would be necessary for the Government to be 
prepared to compromise much more in order to get its legis­
lation through. Legislation could nearly always be improved 
by thorough public examination by a Senate committee. And 
there need not be too much concern about the sort of 
stalemates which develop in America between the Executive 
and Congress. Australia, unlike America , has a procedure 
for resolving deadlocks, a procedure** that prevents any 
Australian Senate pressing too hard when out of tune with 
public opinion on a major issue. 

in. E F F E C T S ON THE SENATE 

The f irst proposal is that Ministers with Departmental 
responsibilities should no longer be appointed f rom the 
Senate. There would however be a need for the Leader of 
the Government in the Senate to be a member of the Cabinet 
(without real departmental responsibilities), possibly as Vice-
President of the Executive Council , so that the priorities of 
government legislation could be properly represented to the 
Senate. The Senate might not agree with or might not 
accept these priorities, but at least it should know of them. 

The absence of Ministers would necessarily change the 
nature of Question Time. The Senate is not very usefully 
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employed in probing day-to-day political events and in trying 
to score poli t ical points. Political point scoring can safely 
be left to the House of Representatives. What is needed 
from the Senate is more serious questioning on longer term 
issues. The Question Time procedure used by the British 
House of Commons would seem to be admirable for this 
purpose. If the House of Commons procedure were used the 
result would be this: Ministers would appear in the Senate on 
a roster basis to answer questions of which they would be 
given notice, and supplementary questions would be admitted 
not only from the questioner but also from other Senators. 
This would be an interesting experience for Ministers from 
the House of Representatives who would be unable to get 
away with their usual habit of answering a different question 
if they do not like the look of a question they are asked. 
This system, as used in the British House of Commons, would 
provide a very valuable and proper question time for the 
Senate. It might, however, be the most difficult reform for 
the Senate to achieve. The other reforms suggested could, 
if necessary, be imposed by the Senate. But the new-style 
question time would require the co-operation of the 
Executive. 

The second proposal is that government Bills received 
from the House of Representatives should be formally 
introduced by the Leader of the Government, and immed­
iately referred to orw of the Standing Committees for 
examiration and report. There would be no point in having a 
second reading debate on the broad principles of the B i l l . 
That seems to be quite pointless. Anyway no one seems to 
listen now while the Senate does i t . U a Bill passes the 
House of Representatives it can be taken that it is what the 
Government wants. The Senate should take the government 
B i l l and examine it c r i t i ca l ly in a Standing Committee, 
hearing public evidence on it to see whether it does in the 
most e f f ic ient way what the Government says it wants done. 

There is a great deal of expert opinion available in the 
community, an expertise which is often not available in the 
Commonwealth public service. These committee hearings 
must be in public and must involve the community to the 
greatest possible extent, in order to mitigate general 
alienation of the community from the parliamentary 
processes. Responsible Ministers would also frequently be 
required to give evidence on their Bil ls to the committees. 
There is nothing in the present Standing Orders to prevent 
such appearances and certainly wise Ministers would welcome 
the chance to improve the prospects of their Bills emerging 
unscathed. 
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Some may ask whether a committee is an appropriate 
instrument for such a vital review role. Many barbed shafts 
are thrown at committees, e.g. 'a camel is a horse designed 
by a committee'. A better description of a committee is 
that it is like a baby - a loud voice at one end and no sense of 
responsibility at the other. But these are cri t icisms of 
committees as executive bodies, in which role they clearly 
have many defects. But they are excellent for an inquiry 
role. An all-party Senate committee is a sound instrument 
to hold public hearings on proposed government legislation. 
When such a committee is gathered round a table hearing 
puhlir evidence (rather than in the confrontatiorial atmos­
phere of the Senate chamber) rigid party attitudes tend to 
melt away and there is a very general desire on the part of 
the committee to get the best answers to the particular 
problems before i t . It would be inevitable that the 
conclusions of this type of committee examination in detail 
of government Bills would result in substantial amend­
ments. This is a highly desirable prospect, for the idea that 
legislation, as produced by public servants and accepted or 
modified by the Cabinet, should be sacrosanct is utter 
nonsense. 

Public hearings would also push lobby groups into the 
open. Lobbying is a legitimate part of the democratic 
process. As a major influence in the framing of legislation 
and government decision making it too should be subject to 
public scrutiny. At the moment pressure groups chief ly 
operate on public servants in secret. They should be forced 
into the open, which committee hearings would do. 

Another advantage of referr ing Bills to committees is 
that they could be dealt with at leisure between sessions, as 
in fact was done with the Freedom of Information B i l l . It 
would be of great advantage if this procedure extended more 
widely. Of course, some Bills are urgent and cannot be 
delayed, but these are much fewer than most people think and 
could be even fewer with proper forward planning by the 
public service. Some permanent heads have the reputation 
for bringing their legislation in at the last possible moment so 
as to limit the time for irritating parliamentary scrutiny. 
The Senate most certainly should not put up with this 
practice if it ever occurs. 

As mentioned above, an inevitable e f f ec t of having 
proper committee examination of Bills would be that fewer 
Bills would be passed. This would be an unmitigated bless­
ing. For the last ten years we have averaged 168 Acts a year 
with the record of 221 Acts in 1973 when the Senate was 
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supposed to be obstructive. Over the same period the British 
Parliament averaged Jtt Acts and the Canadian Parliament <»8 
Ac t s . Admittedly we have special constitutional require­
ments that force us to bring in two Bills on certain money 
matters which in other parliaments would be covered in a 
single B i l l ; but such Bills have a minor effect on the total 
and in no way explain why we pass three times as many Acts 
as Canada and twice as many as Britain, particularly as the 
British Parliament combines the functions of our Federal and 
State parliaments. Worse stiU, typically more than 20 Bills 
are introduced into the Senate in the last week of a session 
and passed in the same week. The scant review they receive 
needs no emphasising. 

IV . O B J E C T I O N S 

What about objections to the reform of the Senate on the 
lines suggested? These fa l l under two headings. Firs t it is 
suggested that it is unrealistic to expect Senators to give up 
the prospect of the power and prestige of ministerial 
o f f i ce . And secondly, it would in the view of some, make the 
Senate too weak and irrelevant; in the view of others, too 
powerful. 

On the f i rs t point, it is proposed that the chairman of the 
eight Legislative and General Purpose Standing Committees 
should receive the pay, entitlements and personal staff of 
non-Cabinet Ministers. If these Senate committees develop 
as they should, as public scrutineers of proposed government 
legislation and as watchdogs on the proper decentralisation of 
Executive power, their chairmen wil l be at least as powerful 
and important as any Ministers, and it is just that they should 
be appropriately recognised and rewarded. Compare, for 
instance, the power of a Chairman of a major committee in 
the United States Senate with the power of a Cabinet 
Minister. Incidentally, in case anyone thinks that eight 
chairmen is a rather excessive number to be recognised, it 
should be pointed out that they represent one-eighth of the 
strength of the Senate. The twenty Ministers in the House of 
Representatives are one-sixth of the strength of that 
chamber. 

The purpose and desirability of the increased staff are 
obvious, although it should be emphasised that the increased 
staff would be for committee work and not for the chairmen 
personally. Senate Committees have always been ludicrously 
understaffed. The level of funding for Senate committee 
s taf fs is at present decided by the Executive, not the Senate. 
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Some may complain that removing extra pay and 
entitlements from six Ministers and giving them to eight 
chairmen would be a substantial additional expense. This is 
not so. The pay and entitlements of a Minister are only, to 
use a currently overworked expression, the tip of the 
Iceberg. Each Minister has to have a department; each 
department has to have premises and a secretary and deputy 
secretaries and first assistant secretaries and all the rest of 
the infrastructure. The cost of running a separate depart­
ment as opposed to the same function being carried out by a 
division of a larger department could not be less than several 
hundred thousand dollars a year and is probably, under 
Parkinson's law, much more. There would, therefore, be 
great economies in reducing the Ministry by six and giving the 
equivalent entitlements to eight chairmen. 

While on the subject of Ministers, it wi l l no doubt be said 
that it is unrealistic to assume that the elimination of Senate 
Ministers would not result in an immediate increase in the 
number of Ministers in the House of Representatives. This 
may happen but it certainly should not. There are at present 
20 Ministers in the House of Representatives. On any 
reasonable administrative structure there should not be more 
than 20 Government departments. The factors pressing a 
Prime Minister to have more Ministers - State balance, the 
need to recognise ability, to reward supporters and to foster 
talent - would not be increased by the elimination of Senate 
Ministers. 

If additional political supervision of the btireaucracy is 
required - and it clearly is - the response should not be the 
weirdly extravagant and ineff icient one of creating new 
Ministers and new departments, usually without a proper 
chain of responsibility to existing departments. It would 
surely be preferable to extend political control by appointing 
parliamentary secretaries to Ministers. Such parliamentary 
secretaries have the advantage of being unpaid and of not 
needing a departmental structure of their own. It is also a 
very convenient way of trying out the administrative ability 
of promising back-benchers. The Prime Minister has 
recently appointed two such parliamentary secretaries, one to 
himself and the other (curiously) to the Minister for Primary 
Industry. This type of appointment should be widely 
extended. 

But what about the change in the power of the Senate? 
The Senate would not acquire any new power, it would just 
use beneficially the power it has already. And the Senate 
would be giving up some powers it has used in the past. But 
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it is not really a question of adding up and subtracting the 
various shif ts in the use of power. The only question is 
whether it would make our parliamentary system more e f f i c ­
ient and more respected by the governed. 

This leads to the f inal doubt. 
Why so radical a change, why not continue with gradual 

development? The answer is that we have gone about as far 
as we can by gradualism. The committee system is now 
f i rmly established. But it cannot be used effect ively for 
searching review of the legislative proposals of the Executive 
while there are Ministers in the Senate. 

V. I M P L E M E N T A T I O N 

How can such a reform be brought about? If it is to last it 
wi l l be essential that it have all-party support, and it must be 
accepted that it wil l be fiercely opposed by the Executive. 
That happened with a much less radical reform, when the 
Senate established its present committee system; that 
change was resisted step by step by the Executive, but it was 
achieved by the determination of an all-party coalition. 

Such a coalition could be put together on this issue. 
Three Liberal senators'* have publicly expressed their 
support, and several others are sympathetic. The Australian 
Democrats are committed to the reform. The Australian 
Labor Party is committed by its Platform to the removal of 
Ministers from the S e n a t e , " though its position is compli­
cated because elsewhere in the Platform there is reference to 
the removal from the Senate of power to reject, defer or 
otherwise block money Bil ls , and the placing of a time limit 
on the Senate's power to delay legislation.*^' The last two 
would of course necessitate amendments to the Constitution, 
and the Labor Party must be aware that there is no prospect 
of these being passed in the foreseeable future. 

It would certainly be possible, in the present Senate, to 
pass a motion stating the view that there should not be any 
Senate ministers with Departmental responsibilities. But 
this would not achieve any result; it would simply be ignored 
by the Execut ive . To make the Senate's will e f fec t ive , a 
series of actions would have to follow. Standing orders 
would have to be amended: 

To provide that Government legislation could not be 
originated in the Senate. 

To direct each Government Bil l received from the 
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Representatives to a Senate Standing Committee for 
public examination and report. 

To eliminate Second Reading debates on Government 
Bills. 

To set up a 'Rules' Committee to decide which 
Government Bil l went to which Senate Committee, and 
by when the committee should report to the Senate. 

To remove any procedural privileges for Ministers, and 
to give comparable privileges to the Chairmen of 
Standing Committees. 

To modify Question Time on the lines suggested above. 

If these were implemented, the reform would be in 
place. It would remain only to arrange through the 
Remuneration Tribunal, for t i f ied if necessary by a requested 
amendment to the Remuneration and Allowances Ac t , for the 
appropriate payments to be made to the Chairmen of 
Standing Committees, and for the cessation of payments to 
Senate Ministers. 

The passage of such a reform, in the face of determined 
Executive resistance, would require sustained determination 
by the reform coalition. The Executive has some very strong 
weapons, of promised rewards or threatened retribution. But 
it is to be hoped that principle wil l prevail over possible 
preferment, for the Senate must turn away from the role of 
trying to compete with the House of Representatives on its 
level, for the end product of that wil l be destruction of 
responsible government. The Senate is desperately needed in 
roles which it alone can perform, as a watchdog on the proper 
decentralisation of Executive power and as a public chamber 
of review of the implementation of the policy decisions of the 
Executive. There is the chance over the next few years to 
make the most important and dramatic advances in the 
system of parliamentary government to occur this century. 1 
hope we wi l l seize our chance. 
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4 
Choosing the Lesser Evil 

Anthony Rutherford and John Hyde 

•| only w i jh lo insist that we must expect every el imination of an evi l to c r e a t e , 
as Its unwanted repercuss ion, a host o l n*w though possibly very much lesser 
ev i l s , which may be on an altogether different plane of urgency. Thus the 
second principle of sane pol i t ics would be: a l l pol i t ics cortsists in choosinf; the 
lesser evU (as the Viennese poet and c r i t i c K . K r a u s put i t ) . And pol i t i c ians 
should be zealous in r e s e a r c h (or the evi ls their actions must necessar i ly 
produce instead of concea l ing them, since a proper evaluation of compet ing 
ev i l s must otherwise become impossible ." 
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L T H E F U N C T I O N S OF T H E HOUSE 

The elective f inc t ion 

There is such widespread agreement that the Parliament, and 
in particular the House of Representatives, is unsatisfactory 
that it is worth considering at the outset what things it does 
well and only then how well it does those things we expect of 
i t . 

Dagehot, writing one hundred and f i f teen years ago, had 
fewer i l l u s i o r K than most of us today. 'The House of 
Commons', he wrote, 'is an electoral chamber; it is the 
assembly which chooses our president.'^ The firmness with 
which Bagehot stated the view that the electoral was the 
most important function of the House is not amiss even 
now. From an understanding of that essential point stems an 
understanding of much of the rest, as well as a certain 
forgiveness of apparent fai lures. 

The most common complaint among the greater elector­
ate concerning the House in Australia is that its standards of 
conduct are in many respects unseemly. The House is often 
both noisy and indecorous; but to condemn it on those 
grounds is both to forget the nature of the prize for which the 
players in the game are contending and to fa i l to consider the 
alternatives for the gaining and transmitting of power, f rom 
settled monarchy to bloody anarchy. Even the most flagrant 
abuse of parliamentary privilege (which ought never be a 
licence to slander), the least attractive incivility of the 
House, is in the end preferable to a succession determined by 
privilege or violence. 

When considered on this ground alone, the House is more 
than satisfactory. If it did nothing less, the Prime Minister 
of the day could st i l l at the end of a session claim with 
Bagehot"s Minister, 'Parliament has maintained ME, and that 
was its greatest duty; Parliament has carried on what, i n the 
language of traditional respect, we call the Queen's Govern­
ment; it has maintained what wisely or unwisely it deemed 
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the best executive of the . . . nation.' ' It has above al l 
conferred upon the Executive the authority which enables it 
to govern for the most part without violence to the c i t izen. 

This is a virtue, and a very considerable one. It is also 
the root of many, probably most, of the vices of the House, 
insofar as it influences the behaviour of Government to 
(Opposition, Opposition to Government, front bench to back 
bench, back bench to front, not to mention government to 
governed. Most importantly, perhaps, the Executive survives 
the continual electoral process by the skill of its day-to-day 
performance; it is the quality of the performance that 
counts, rather than the worth of the script being played, and 
it matters l i t t le that the script may be worthless - low farce 
rather than high drama. That means in practice that good 
government, however defined, is not necessarily part of 
s k i l f j l government. No suggestion for reform which fails to 
take into account these factors will prove acceptable, let 
alone efficacious. 

When we turn from this essential matter to look at those 
other functions traditionally ascribed to the House, it can be 
seen that al l are performed in such small measure that they 
can best be regarded as token. 

Review of legislation 

In the parliamentary sittings of 1980, the House sat for 51 
days. In that time 152 Bills were originated in the House; 87 
of those Bills passed all stages in four sitting days or less, and 
the average time taken for passage was 5.13 sitting days. 
Only 9 bills were amended during passage; no successful 
substantive amendment was moved by either the Opposition 
or by the Government's own back bench. Of course some 
legislation - a notable example being the two-airline Bills - is 
extensively altered in draft before it reaches the House. 
This is, however, fa i r ly rare: backbench party committees 
are usually able to make only peripheral change to draf t 
legislation, even when the Minister is cooperative and the 
committee competent. It is scarcely reasonable to assume 
that this Executive dominance is a sign of inherent perfection 
in the legislation in question. The role of the backbench, 
again, in introducing legislation has always been small in 
Australia, certainly smaller than at Westminster. This is 
not, probably, a serious loss: many of the areas covered by 
such Bills in the Commons are in Australia the responsibility 
of the States; and in many other cases a simple notice of 
motion (whether debated or not), question or speech will 
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serve the same purpose, which is not usually to e f fec t a 
situation by law but to contribute to the argument in the hope 
of changing the opinion of either the Executive or the 
electorate. 

Review of revenue and expenditure 

Differences between methods of presentation perhaps make it 
less easy for the Representatives than for the Commons to 
review the whole f i sca l process. For the past three years, 
the expenditures for each Department of State have been 
referred to budget estimates committees. These have not 
been operating long enough to be properly assessed, but they 
are unlikely to be e f f ec t ive while they operate at the whim of 
the executive and within their present narrow limits. Debate 
on income tax and other tax legislation is routine; debate on 
customs tar i f f proposals negligible to the point of absurd­
ity. The three standing committees of the House - the 
Expenditure Committee, the Public Works Committee and the 
Public Accounts Committee - do as good a job as can be 
expected, but their findings - and the increasingly important 
reports of the Audi tor-General - are treated too lightly, while 
the consequent parliamentary debates tend to add weight to 
the belief that the prmciples of ministerial responsibility are 
moribund. Although the Auditor-General's reports allow for 
a measure of e f f ic iency audit, and the standing committees 
are able to look at forward f iscal planning, neither procedure 
is adequately institutionalised in the forms of the House, nor 
do Members have the resources (such as the Congressional 
Budget O f f i c e of the USA) to enable them adequately to view 
the whole. 

Review of administration and delegated legislation 

In an everyday, and largely unrecognised, way, administrative 
review forms most of a Member's electorate work, and most 
Members are substantially electorate politicians. But in a 
less empirical way, such review, not only of administration 
but more importantly of the legislative instruments of 
administration, is negligible. Even a persistent fault found in 
electorate work, as in social security, taxation or immi­
gration regulations, is only rarely corrected either by 
representations to the Minister responsible or by public (e.g. 
adjournment or grievance) debate. In the House of 
Representatives, prospective consideration of regulation is 
virtually unknown; both the method of legislation and the 

79 



The Constftutional ChalJenge 

overwhelming volume of regulation consistently work against 
it. More and more review is being undertaken by Ombuds­
men, and by such bodies as the Social Security Appeals 
Tribunal and the Administrative Appeals Review Tribunal: 
their theoretical basis can be considered as dubious, and their 
success in reviewing the policy, rather than the adminis­
tration, of regulation is necessarily slight. 

The editcational fisictions 

Bagehot saw the 'expressive' and the 'teaching' roles of the 
Commons as of some importance.* The secorxl of these is 
now (in Australia) almost obsolete, due partly to the rise of 
public relations machirws, partly to an increasing desire on 
the part of back bench politicians to dissociate themselves 
from an unpopular government in their electorates, but most 
of all because both Ministers and back bench convey 
misinformation in attempting to create an impression 
favourable to their party. An associated factor must also be 
the increasing dif f icul ty of explaining publicly the 
relationship between a government's political acts and its 
avowed political philosophy. Statements of those philo­
sophies are, more and more, merely ritualised parts of the 
electoral process, intended to demonstrate poles of political 
ideology which are otherwise too often undetectable from 
political practice. The expressive function - the name 
applied by Bagehot to the process whereby the Members 
collectively expressed the mind of the electorate on matters 
of consequence - is less moribund, but increasingly seems to 
take place in private or outside the House. Well-made 
representations to the Minister would seem to be more 
influential than any debate in the House, a well-placed press 
release more influential than that, but the work of a lobby, 
with or without the involvement of a private Member, 
enormously more influential than any. We have in the last 
three or focr years seen a number of major matters - such as 
the decision in 1978 not to introduce a broad-based sales tax, 
or the decisions to continue protection for the footwear, 
clothing, textile and motor vehicle industries - decided 
largely by the direct action of pressure groups on the 
Government without the back bench's playing any necessary 
part at a l l . The success of any such large-scale pressure 
group seems often to be in indirect proportion to the logical 
strength of its argument and in direct proportion to the 
vigour with which the argument - or threat - is put. 

SO 
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n. CONSTITUTIONAL PRINCIPLES AND THE HOUSE 

Besides these, and other, easily recognisable functions, 
traditional constitutional theory lays upon the House the duty 
to uphold certain abstract principles. The principle of the 
separation of powers, for instance, should be seen to be a 
concern of the Legislature. It is a notion which has from the 
time of the making of the Constitution been more implicit 
than explici t in parliamentary thought. (The Founding 
Fathers in the 1890s were, with characteristic prescience, 
more concerned with the cost of the High Court), But 
recently it has emerged publicly again: new legislation (in 
the schedule to the Statute Law Revision Act, 1981) requires 
the courts to take into account the stated intention of 
legislation. This may be construed by some as prejudicing 
notional separation. To discuss it more fully here - to 
discuss, in particular, the central notion of where legal 
creat ivi ty properly lies - would not be possible. It is, 
however, disappointing that the Parliament has collectively 
failed to see that the doctrine has wider and now perhaps 
more serious relevance to, for instance, the Government's 
relationship to the Industries Assistance Commission, many of 
whose recommendations are of far more moment than the 
decisions of the High Court. 

More seriously s t i l l , the same traditional theory imputes 
to the Legislature a duty to have concern for the rule of 
law. It cannot be said that the House - or for that matter 
any Australian Legislature - has demonstrated much con­
science in this regard. The rise of the powerful lobby and 
tlie need to fund increasingly expensive election campaigns 
have meant that governments of all political colours have 
increasingly fouryl it d i f f icul t if not impossible to refuse 
protection to vested interests of a l l kinds: monopoly 
industry, monopoly labour, and not least of all their own 
public service. To these must be added the growing demands 
on Government (ar>d on Treasury) arising from the continuing 
creation of large groups of recipients of personal transfer 
benefits - in pensions and other income security payments, 
allowances and tax deductions - for the most part granted 
irrespective of any adequate measure of need and which are 
the by-products of election by auction. The maintenance of 
tar i f fs and quotas for car manufacturers, of award wages, of 
financial assistance for impecunious mining ventures, of 
benefits for those to whom it is an unnecessary perquisite -
these practices, recalling and exceeding the worst kind of 
eighteenth-century grace and favour government, inculcate a 
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widespread cynicism towards the Legislature and the law, a 
contempt which may in the end be more damaging to demo­
cracy than the purely economic consequences. Ntor can the 
economic consequences be separated from the ethical . In 
order to finance the sale of favours, increasingly high and 
complex exactions of taxatior> are necessary; this in turn has 
created an industry of tax evasion and avoidance whose exis t­
ence may well turn out to be the single greatest immediate 
threat to the rule of law. It should be conceded that the 
phenomenon is scarcely new: those with a liking for gloomy 
historical parallel may find it an interesting reflection that 
Saint Pat r icks father, the last Roman Briton of whom we 
know anything at a l l , was a tax evader. 

The need to speak in broad generalities has perhaps 
darkened this picture too much in some areas. It needs to be 
said that within any Executive there are Ministers who not 
only take their duties seriously (that indeed is the rule rather 
than the exception) but who also have a serious regard for 
their relationship with the Parliament. That relationship is 
often characterised, however, by fear rather than reason and 
respect; its end result is all too often expressed in 
temporising and expedient makeshift . 

For the institution of Parliament to function well , it is 
entirely necessary that a l l its participants should take its 
various roles seriously (and, paradoxically, themselves 
perhaps a l i t t le less so). The electoral college role of 
Parliament so dominates al l others that its legislative, 
administrative review, financial control and educational 
functions are lost amid the inter-party games and one-
upmanship of daily politics. 

This has been only a partial catalogue of disorders: no 
doubt others could add to it or would give more weight to 
some particulars. The diagnosis, however it varies, is simply 
made; the remedies, and their application, are rather less so. 

ni. R E M E D I E S 

There is no certain or quick remedy to be found in consti­
tutional change. Good government and the means by which 
it i l achieved are not necessarily susceptible to such 
codification, which in the end describes only forms and 
intentions. It may be remarked, conversely, that none of the 
current schemes for rewriting the Constitution wi l l in the end 
have very much to do with the quality of government: issues 
such as the power of the Senate to block supply are in this 
context peripheral. Nor is there ciny special virtue in a 
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wholesale rearrangement of functions as between House and 
Senate. None of the functions we have identified should ever 
he performed only by the Senate: to subtract any of the 
Houses's roles (let alone the entire process of review) would 
be in e f f ec t to increase and magnify the failings which 
already have their cause therein. Nor should the Senate be 
reduced only to the reviewing function. Ultimately that idea 
seems to rest on Bagehot's observation that the House of 
Lords, '. . . as a body, is accessible to no social bribe';* it 
sets too low a value on the virtues of both party and 
ambition. 

The remedies, such as they are (and they may well prove 
inadequate to the disorders) are rather to be found in 
considering piecemeal and incrementally, small and particular 
ways of improving on the performance of each fur>ction. In 
many cases, legislative change or change to Standing Orders 
may be necessary, requiring, for instance, certain kinds of 
scrutiny to be gone through before decisions may be properly 
made. It is necessary to enter a preliminary caveat: these 
procedures eire open, to a lesser extent perhaps, to the same 
kind of objections as were applied above to constitutional 
change, in that no amount of optimistic institution of new 
forms can be made to work well if the intention to make 
them work is absent. What foUovi^ is, again, a partial 
catalogue; it could only be complete at the risk of departing 
altogether from the realms of the possible. 

The Committee system 

Since Members generally conduct themselves with greater 
civi l i ty , more careful ly weigh the merits of an argument and 
are more inclined to place the interests of nation above party 
when in closer contact across a committee table, away from 
the theatre of the chamber, attempts have been made to 
remove some of the potentially more detailed debate to 
legislation and estimates committees. These two fledgling 
reforms of the House must be firmly established, and 
consolidated by constant use. 

Legislation committees have a number of uses and 
amiable characterist ics already obvious. A good deal of 
legislation is so minor, so technical or so politically 
uncontentious that it is pointlessly time-consuming to have it 
debated through al l stages in the House. At a conservative 
guess, at least one-third of al l Bills could have their 
committee stages taken out of the Committee of the whole 
House and into a smaller body, where debate is at once more 
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rational and more constructive. The question then arises as 
to how much of the other stages could similarly be 
referred. Since the committee is an integral part of the 
House, there would seem to be no good reason why in many 
cases the whole second-reading debate should not be omitted 
or so transferred, so long as there remained proper reporting 
procedures and the right for any Member to speak should he 
feel the need when the Bi l l returr»ed to the House for the 
third reading. 

The prirKipal virtue of estimates committees as 
demonstrated to date has been in allowing Members to submit 
Ministers to an inquisition, and Ministers for their part to 
make more detailed and sensible answers to questions than 
has hitherto been the case. Indeed, many estimates 
committees have been object lessons in what Question Time 
could become. But is that al l they can do? As the sessiortal 
orders now stand, an estimates committee cannot, unlike a 
legislation committee, amend the Bi l l before it. That is 
probably right: such amendments are likely to be of such 
consequence, even directly a f fec t ing the stability of the 
government, that it should be moved in the whole House in 
the regular appropriation debates where tighter party 
discipline wil l prevail and where all Members may vote. In 
this sense, then, the estimates committees can be improved 
not by widening their powers but simply by practice. Since 
debate within them is better reasoned than the set-piece 
speeches they replace in the chamber, they contribute better 
to Parliament's educational role. As they do not amend the 
legislation they cannot be said to have direct control over 
expenditure. They do, however, possess at least the 
potential for influence. Properly used they can compel a 
Minister to think through and publicly express a justification 
for individual expenditures. There they contribute also to 
the 'expressive' role of Parliament in as much as the Minister 
is compelled to listen and respond to argument which wi l l 
reflect popular aspirations. The committees hold the 
political sanction of exposure should a Minister be unable to 
justify his stewardship. 

These thoughts lead to the consideration that estimates 
comtnittees should have another function at another time in 
the parliamentary year. They should be able, in fac t , to sit 
in consideration of forward estimates. That would, in 
Australian terms, mean a significant shift in the attitude of 
the Executive. But by the time the budget proper is brought 
down it cannot be tampered with. Consideration of forward 
estimates would allow Parliament and Executive publicly to 
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discuss the aggregates in a reasoned way. The advantages 
gained from that would not accrue entirely to the 
Parliament: the Executive would almost certainly gain from 
an annual explanation in public of the nature of its burden, 
less hindered by the factit ious furore which usually greets the 
budget. 

Close consideration should be given to extending the 
committee system (including, cis always, a stage of reporting 
and debate on report in the ful l House) in other directions. 

The present Prime Minister suggested some years ago 
that the House should establish a committee to examine the 
reports of the Industries Assistance Commission. That is a 
valuable suggestion but is perhaps too narrow in scope. A 
good deal of industries assistance goes through the House in 
the form of customs tar i f f proposals. Debate on these 
currently is minimal and unenlightermed, and must improve. 

A possible method of achieving some of the necessary 
scrutiny may lie in an adaptation and extension of the British 
theory of distinguishing 'private Bi l ls ' f rom others. A Bil l 
which nominally benefited one person or company alone (such 
as recent legislation in favour of the Chrysotile Corporation 
and Mt Lyel l Mining) or which had the same e f f ec t though 
anonymously (such as legislation affecting the steel industry, 
the sugar industry, and other such monopolies or near 
monopolies) should be referred to a Private Bills committee 
v ^ i c h would not only subject it to more than usually close 
scrutiny but also, as in Bri ta in, be open to public submission. 

The foregoing suggestions should have as their f i rs t two 
aims scrutiny and publicity, with the discipline that they 
bring. These two aims are already being pursued in the 
Senate with respect to another, until recently neglected, area 
of government ac t iv i ty , that of delegated legislation. It is 
open to reasonable question whether the House could and 
should emulate the Senate's example in this regard. Perhaps 
one chamber could assist the other by assuming responsibility 
for easily identifiable classes of regulations and ordinances, 
as for instance those relating to administration of the Aust­
ralian Capital Territory or the defence forces. Certainly the 
question should publicly be asked, and the whole matter 
aired. In particular it must be asked whether governments 
should be permitted to legislate by announcing regulations 
and ordinances which may then be disallowed by the Par l ia­
ment ("negative resolution') or whether positive approval must 
always be gained. Although it is probably true that the oper­
ations of the Senate committee have improved the drafting of 
delegated legislation, there is no sign that the flow of such 
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legislation has decreased, even though it is widely believed by 
those most closely affected by it that much of it is burden­
some and ixinecessary. If the House of Representatives were 
to force itself to consider al l regulations as it does Bil ls , the 
monstrous nature of the task might of itself place a l imit on 
the over-regulation of a long-suffering public. 

Similar considerations apply to the oversight of the 
activities of government-owned business enterprises and 
other such statutory bodies. Although at various times in 
recent years various act ivi t ies of the biggest half-dozen such 
enterprises have been called into question, there is no regular 
investigative machinery in the House whicJi would enable a 
proper and continual review. It may perhaps be better, 
rather than carelessly suggesting yet one more committee, to 
see what further emerges from the deliberations of the 
Senate Committee on Finance and Government operations. 

Working conditions and procedures 

Of course, there can be no e f fec t ive committee system in the 
House without an accompanying improvement in working 
conditions. These committees need to be able to meet 
outside the regular sitting hours of the House; their members 
need, for al l but extraordinary circumstances, to be exempt 
from votes and quorums; some wil l need secretariat assis­
tance; and so on. At the same time, some of the less 
pleasant and more time-consuming habits of the House need 
to be corrected. 

It should be possible to arrange divisions at pre­
determined times, as is done at Westminster, so that 
Members are free to attend to committee work, research or 
electoral work, or more persuasive lobbying on behalf of their 
favoured causes, without the need to stay within earshot of 
the bells and without their interruption. The power to cal l 
quorums is a discipline used by oppositions on governments, 
usually af ter a disagreement about House procedure. Oppos­
itions do need to have rights and they do need to be able to 
protect them; but there are many rights that they might be 
accorded - such as a better question time, more Private 
Member's time, privileges in relation to the order of business 
- which do not involve a mindless waste of time. Incident­
ally, if it were no longer possible to call divisions and 
quorums by ambush. Members could work in other buildings 
near Parliament House, and the present accommodation 
would be large enough to house Members and some much 
needed staff in Canberra. 
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There seems to be no good reason, further, why a suitable 
electronic voting system could not be introduced, to save not 
only time but tempers. The parties might themselves also 
consider whether a graduated method of whipping might not 
be introduced. The assumption behind that present method, 
that al l votes and divisions are equally weighty, is not only 
patently untrue but also patently unhelpful in that it further 
persuades the Executive in its view that all dissent is equally 
intolerable. 

In suggesting more and more devolution of work to 
committees there is an assumption that not only wil l that 
work be better done but the House wil l be better able to do 
other things. If question time is to be taken seriously, it 
should be better organised. The ability to ask supplementary 
questions is essential; partly for this reasor*, the House 
should consider rostering Ministers. It should also consider 
whether questions might be asked at other times, as for 
instance, af ter ministerial statements. Such statements 
should be subject to longer and closer debate than is presently 
the case. It goes without saying that the time presently used 
on debating, say, the Pig Meat Promotion Levy Bil l through 
all its stages would be more profitably spent on debating the 
larger issues of foreign a f fa i r s , defence and the economy; it 
might also be used to discuss issues which are now virtually 
neglected, such as the reports of the Law Reform Comm­
ission. While a government must be able to stipulate that it 
wi l l have its Bil ls by the date that they are needed, the 
program of the House otherwise could or should involve much 
more cooperation with the Opposition than it does now. It 
should be practice for the Leader of the House to advise the 
Opposition spokesman that a certain Bil l is wanted by a 
certain day and then to divide up the debating time in a 
reasonable manner. 

Above all things the House needs more time. Most 
legislation should take six months or more from the date of 
introduction to third reading, so that Members have time to 
come to grips with it and so the affected public can 
comment. The Parliament should sit for longer. This could 
be achieved with l i t t le inconvenience to any Member and 
advantage to some. It is interesting to reflect that in its 
f i rs t ten years, f rom 1901 to 1910, the House of 
Representatives sat for an average of 759 hours per year and 
passed in each of those years an average of 2 ) B i l l s ; f rom 
1971 to 1980 it sat for only 716 hours per year and passed an 
average of 173 Bills in each. At present Parliament sits on 
Tuesday, Wednesday and Thursday of each sitting week, so 
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that Members who travel long distances must spend a day-
and-a-half travelling for each three days sitting. If 
Parliament sat for longer than three-day periods, some of the 
time now spent travelling might be used more profitably. 

Ministers habitually travel in the 3'* Squadron VIP f leet of 
a i rcraf t ; but such is their regard for the act ivi t ies of Private 
Members (not to mention the taxpayer's dollars) that they wil l 
travel with empty seats and junior s taff but enforce a rule 
that denies Members the convenience of a better flight time 
on a direct flight to Canberra. While this is not very 
important in itself it illustrates an attitude which is a major 
barrier to even minor reform of the Parliament. 

IV. CONCLUSION 

The reforms proposed are small in scope and unrevolutionary 
in method. In that they impinge for the most part on the 
relationship between House and Execut ive, however, they 
require a change of attitude which is nearly revolutionary. 

There is a widespread assumption within all executives 
that Private Members lack the competence necessary prop­
erly to review or amend legislation or executive action of any 
other kind. The assumption is false on a number of grounds. 
It allocates an arbitrary importance to the status of Minister, 
insofar as it assumes that a backbencher may on one day be 
incompetent to review legislation but on the next, newly 
elevated, be competent to introduce and guide it through the 
House. (A truer assumption might relate to the information 
available to the backbencher, but that lack is to a certain 
extent remediable.) And although the House never repre­
sents the cream of Australia's most intelligent and able, it 
igtv3res the fund of skills invariably available in the House, 
the collective strength of which would usually exceed that of 
the Ministry. 

But contemplation of the relationship between the House 
and the Executive raises other more important consider­
ations. It is a serious enough matter that the House, or the 
whole Parliament, should have suff icient regard for the rule 
of law to ensure that the laws it makes are workable and 
intelligible to the governed; and to the extent that the laws 
proposed are said to be unintelligible to (or beyond the 
competence of ) the representatives of the governed they are 
probably bad laws. In this context one should take as a 
serious warning the recent assertion by the Attorf>ey-Ger»eral 
that Piu-liament is being ' . . . overwhelmed by legislation of 
enormous proportions and growing technicality, to an extent 
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that . . . it is beyond our capacity as parliamentarians to 
handle i t . ' ' It is in the long run more serious that the 
increasingly unintelligible complexity of laws ref lects an 
attempt to govern the ungovernable, or, more precisely, that 
which should not be governed. The nation, after a l l , in the 
sense of the sum total of all human transactions, represents a 
s la te of a f fa i rs in which the limits of government are 
determined by the limits of knowledge. To give only the 
most trite example: the making of a law forbidding murder 
does not depend on the same kind of knowledge of its 
operations as does, say, a law prescribing who shall or shall 
not own petrol serv ice stations. The consequences of one 
a re , for all ordinary c i rcumstances, knowable, while the 
consequences of the other are not; one preserves the 
principle of equality before the law, while the other does 
not; and one would seem xa be necessary for the peaceful and 
lawful conduct of society , while the other is not. 

This is a matter with a more practical bearing on 
parl iamentary reform than may at first sight be apparent. 
Histor ical ly , Parl iament was, in form at least, an institution 
for the making of law, to preserve peace, justice or (often 
unwarranted) privi lege. That function still ex is ts . 
Surpassing it in volume, however, is a more modern function, 
that of regulating economic act iv i ty , which grew out of 
Parl iament's other histor ic function, that of legitimising 
taxation. The House of Representatives could perform its 
law-making function quite adequately with the kind of minor 
procedural changes suggested. It is open to question, 
however, whether the second could ever be adequately 
performed ei ther by this House or indeed by any represent­
a t ive democrat ic institution. For regulation of economic 
act ivi ty involves, wi l ly -ni l ly , the redistribution of ecor>omic 
resources within the community of the governed, and there is 
no theoretical or p rac t ica l basis for assuming that the task 
lies within the competence of the institution. Theory and 
pract ice suggest the reverse: that the task is best performed 
by the market . If that is the case , then procedural change is 
largely beside the point. It will serve some purpose only if 
by i fKreasing public scrutiny and debate the limits of law and 
government can be more widely recognised. Hence the 
insistence on t ime and detai l . While the overriding task of 
Parl iament - or the House - is to maintain a government, it 
can only do that and all its other tasks better if it does less, 
more slowly. 
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I. I N T R O D U C T I O N 

The idea of representat ive government has within it two 
competing strands. One stresses the need for governmental 
institutions which respond to the diversity of opinion of 
preference that exist in the community, the other stresses 
the importance of coherent government action to implement 
the policies chosen by representative institutions. These 
strands conf l ict in that the more responsive governmental 
institutions are to the range of views in the community, the 
harder it is for governments to arrive at general solutions to 
policy problems. This tension is one manifestation of the 
trade-off between l imited government and effective govern­
ment long noted by writers on constitut ional ism.' 

In any given l iberal democracy there will be a running 
compromise between these two themes and, in general terms, 
the style of constitut ional ism will ref lect the particular 
trade-off between them. This being said, it is clear that the 
Brit ish par l iamentary tradition, in contrast to the tradition of 
the United States , has a strong propensity to compromise 
towards the end of the spectrum that favours coherent 
government act ion at the expense of the representation of 
diversity. A par l iamentary system with its need for 
continuing major i t ies in the legislature to sustain the polit ical 
l i fe of the execut ive has the often observed ef fect of 
dichotomiang parl iamentary politics between the government 
of the day and the opposition, whatever the range of opinion 
in the community. As a corollory of this, parliament 
becomes more important as a prop for strong executive 
government than as a body representing diversity. 

It might be argued, of course, that there is no inherent 
reason why parl iamentary government should move in this 
direct ion, since the tendency towards executive dominance is 
dependent on another factor , that of party. The rise of the 
(nodern mass party has been linked with the ability of the 
execut ive to have rel iable majorit ies in the parliament and a 
correspondingly disciplined body of voters in the electorate. 
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The mass party has brought with it what Beer has cal led the 
collectivisation of pol i t ics , * in which representative 
government is seen as a struggle for power between two 
major contestants, government and al ternat ive government, 
each with a comprehensive plan (or pol i t ical action over the 
term of of f ice . Such a view of polit ics is widespread in 
Australia and is often cited as a desirable mode of conducting 
the business of government. All those who favour strong 
government, deplore the uncertaint ies of coal i t ions, 
disapprove of the vagaries of hostile upper chambers, are 
suspicious of legislatively induced compromise, and argue 
that the Execut ive is in power to govern, are espousing a view 
of government that has l i tt le t ime for the representation of 
diversity. 

It is this prevailing view of government which explains 
the suspicion and hostility with which proportional repre­
sentation (PR) has often been treated. P R starts from the 
premiss that diversity should be accurate ly ref lected in 
representative assemblies, and questions the need for and 
desirability of dichotomous e lectora l c h o i c e . ' Moreover, the 
single transferable vote variant of P R goes further and rests 
on the assumption that the hold of part ies over the select ion 
of candidates should be loosened, str iking at one of the major 
tenets of the mass party. For these reasons, even though PR 
raises technical questions of considerable interest to those 
concerned with the mechanics and theory of col lect ive 
choice, much of the l i terature on the subject is cast in terms 
of strong advocacy or opposition precisely because of 
differing opinions about the nature and purpose of represen­
tation and rival c la ims about its e f f e c t on government. 

Austral ia is in a good position to assess the e f fects of PR 
since it has tried a variety of e lectoral systems over its poli­
t ical history and is using PR to e lec t members to four of the 
thirteen legislative chambers in Austral ia 's parl iaments. It is 
the intention of this essay to look briefly at the various forms 
of PR arKl the Austral ian experience of P R in the context of 
its ef fect on the relationship between e lectoral systems, 
party systems and styles of representat ive government. 

n . P R O P O R T I O N A L R E P R E S E N T A T I O N A N D T H E 
N A T U R E O F E L E C T O R A L C H O I C E 

Proportional representation systems in general are geared to 
produce representative assemblies that closely mirror the 
pattern of e lectoral opinion in the community. Other 
electoral systems have this as one of their objectives but PR 
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puts re lat ive ly more stress on numerical fairness of 
representation in assemblies than such other competing goals 
as producing parl iamentary parties with majorities from 
electoral parties with pluralit ies, or encouraging a strong 
geographical linkage between the electorate and its repre­
sentat ives. PR systems can, of course, be manipulated to 
accommodate considerations other than the accurate re f lec t ­
ion of voting support - it is one of the aims of this paper to 
show how this has occurred in Austral ia - but PR systems 
have a prime concern with producing representative 
assemblies whose composition replicates the pattern of 
e lectora l support in the community. 

This result is achieved by electing members from multi­
member d ist r ic ts and al locat ing seats among the competing 
candidates in proportion to their electoral support. The 
mechanics of this process can be complicated iKit the prin­
ciple is simple - if a quarter of the electorate supports 
candidates with a certa in approach to political issues, then 
the e lectoral system should produce an assembly, a quarter of 
whose members share this approach - representation should 
be in proportion to e lectora l support.* 

The development of PR has, however, been highly ambi­
valent towards what is to be represented in assemblies and, in 
part icular, towards the role of parties in the polit ical 
process. The two major variants of proportional repre­
sentation - list systems and single transferable vote (STV) 
systems - are divided not only by major technical differences 
in their operation but in their intended ef fect on the extent 
of party control of the e lectoral and governmental process. 

List systems of P R achieve proportionality by the relat i ­
vely simple method of electors choosing between lists of 
candidates ei ther with the whole e lectorate voting at large or 
in mult i -member d ist r ic ts . Seats in the assembly are al lo­
cated in proportion to the electoral popularity of each list 
from the top of which the appropriate number of successful 
candidates is se lected . In an assembly of two hundred, for 
example, a party winning 30% of the vote would be entitled 
to sixty members, those being the first sixty on that party's 
l is t . To the extent that party labels are attached to the lists 
and that the choice of candidates and their ranking on the 
ballot is a party function, party is entrenched as the basis of 
e lectoral choice , as the sole avenue for polit ical recruitment, 
and as the agency for al locat ing political rewards. Such an 
electoral system has proved popular in several European 
countries since the ear ly 1900s where it is consistent with the 
existence of three or more parties based on a mixture of 
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religious, ideological, ethnic and l inguist ic d i f ferences, and is 
compatible with entrenched, medium s ized , regionally based 
parties. These general charac te r is t i cs can be seen as 
expressing a resistance to the creat ion of simple dichotomies 
of party choice . Quite apart from the relationship between 
list systems of PR and the pattern of partisan representation 
over v/hich there has been much discussion, it is c lear that 
such systems recognise and incorporate the role of part ies in 
the representative process in a way which gives F>arty organ­
isations c lose to a monopoly of power over the nature of 
electoral choice available to voters. E lectora l choice is 
between party lists rather than between candidates. 

The other strand of P R , that of S T V , has its origin in mid-
nineteenth century philosophies of l iberal individualism as a 
device that would enable the establishment of a mass f ran­
chise without creating the unmoderated tyranny of the 
majority that was the bugbear of such polit ical philosophers 
as 3.S. M i l l . ' The swamping e f fec t of universal frarnrhise on 
the representation of informed opinion was to be avoided by 
encouraging the representation of a range of polit ical v iews 
and interests. This was to be achieved by providing e lectors 
with a list of candidates whom the voters could rank in order 
of preference for the number of vacancies in the assembly. 
Proportionality is obtained by summing the preferences so 
that the pattern of successful candidates would mirror the 
pattern of e lectoral support. The ar i thmet ical mechanics of 
this process are complex but the a im is straightforward -
minorities can be sure of e lec t ing candidates to express their 
opinions in proportion to their voting power. If, as was 
originally proposed, electiorjs are held with all the seats for a 
national assembly being e lected at large, minorities with only 
a very small proportion of the national vote will be able to 
secure representation.* 

The initial debate over this system in Bri tain was only 
indirectly concerned with party since it largely predated the 
emergence of mass parties in Br i ta in as we now know them. 
Indeed, its discussion and advocacy were closely bound up 
with the anticipation of the power and ruthlessness of 
electoral majorit ies should universal franchise be introduced, 
an issue which did not prove to be of major importance in the 
event and which has long been submerged in other questions 
about the representative process. However, the focus of STV 
systems on the representation of diversi ty and the importance 
of electoral choice between candidates made it a device 
which could be used to counter the growing importance of 
party. Those who saw the development of mass part ies, 
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part icular ly labour part ies, as a sinister attempt to encourage 
the mindless voting for party nominees and the manipulation 
of assemblies by the discipline of party endorsement, seized 
on P R - S T V as a way of minimising these undesirable 
e f fec ts . For this reason the debate over P R - S T V reached its 
height around the turn of the century in Australia when the 
Austral ian Labor Party and other changes in political al ign­
ments were establishing the main character ist ics of the 
present party s y s t e m , just as , in Bri ta in, there was a vigorous 
debate which corresponded with the emergence of the Labour 
Party as a major polit ical power and the realignment of the 
party system between 1900 and 1920. Recent changes in 
patterns of part isan alignment in Britain seem to have had a 
similar e f fect .^ 

STV systems can be seen as anti-party to the extent that 
they reduce the ability of parties to regulate the nature of 
e lectora l c h o i c e . The voter's ability to vote for a number of 
candidates and to rank his or her preference for example, 
instead of exerc is ing a single categorical choice between 
party candidates, weakens the importance of party endorse­
ment. The increase in voter discretion is directly at the 
expense of party control . 

In this respect P R systems in general present a pwradox: 
list systems of PR reinforce the importance of party in the 
voter's exerc ise of e lectora l choice and give parties a strong 
vested interest in the preservation of such systems, while STV 
systems appear irKonsistent with many of the aggregative 
roles of party, and STV has traditionally been championed by 
those who are hostile to party polit ics. Both streams of P R 
are linked only in their common avoidance of dichotomous 
choice for the e lectorate , proportionality being a device to 
express the variety of e lectoral opinion, although the variety 
is constrained by each system to af fect the range and nature 
of the choice . 

Some other d i f ferences between list and STV systems 
need to be mentioned. Austral ia , as Britain, has shown a 
marked reluctance until very recently to enshrine the power 
of polit ical part ies by statutory recognition* or even to 
formally recognise the importance of party in the pol i t ical 
process. L is t systems require an unabashed acceptance of 
the role of part ies that has not accorded with the style of 
Austral ian pol i t ical rhetor ic part icularly on the conservat ive 
side. Coupled with this, Austral ia , together with the other 
Anglo-American democrac ies , has a tradition of repres­
entation being tied to single-member geographical const ­
i tuencies . ' Mult i -member e lectorates, especially the large 
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ones necessary for achieving accura te proportionality, have 
been seen as weakening the bond between the voter and a 
particular representat ive. L is t systems are particular 
offenders in this respect because they tend to submerge 
personal and geographical considerations in those of party. 
STV systems are much more compatible with the notion of 
the voter having a particular representat ive, and do not deny 
geographically based minorit ies an opportunity for distinct 
representation. For these reasons PR systems in Austral ia 
have, until the last few years , been synonymous with STV. 
This has been reinforced by the fact that those authors 
advocating PR in Australia and Bri tain have traditionally 
been those hostile to the domirwince of party and to whom list 
systems were little improvement on exist ing representat ive 
arrangements. 

One other point should be made. The Austral ian Labor 
Party ( A L P ) , as a party of the left , has an ideological 
predisposition against all PR systems because they tend to 
soften the divisions that flow from a c lass analysis of the 
political process. The A L P has a polarised view of polit ics 
and to the extent that PR works against dichotomous choices 
it is an e lectoral system tt>at par t ies of the left wil l seek to 
avoid. The paradox in the Austral ian context is that it is the 
A L P that has been the initiator in all recent ly adopted PR 
s y s t e m s . " Before an explanation for this can be of fered, 
some implications of PR for party government need to be 
extended. 

• L PR A N D P A R T Y G O V E R N M E N T 

The major opposition to PR has come from those who see it 
as a threat to a part icular style of representat ive 
government. The arguments may be summed up by saying 
that PR is likely to reduce the dominance of the execut ive 
branch of government over the conduct of public a f fa i rs in 
systems with a parl iamentary form of ru le . Al ternat ively 
stated, the major advantage of simple plurality e lectoral 
systems based on simple member e lectorates is that such 
systems tend to turn e lectoral plural i t ies into parl iamentary 
majorities by giving a substantial bonus to the winning party, 
and, in so doing, provide a stable, s ingle-party-based 
legislative majority on which can rest a powerful par l ia ­
mentary execut ive. The main charac ter is t ics of PR which 
counter this e f fect can be l isted as follows (note that list and 
STV systems produce different patterns of charac ter is t ics ) : 
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A . P R - S T V 

A . l . P R - S T V is l ikely to ref lect close results in e lectoral 
contests, which wil l tend to produce parl iamentary 
execut ives with small legislative majorit ies, minority 
governments, or coalit ion governments. 

A . 2 . C h a r a c t e r i s t i c A . l . can be stated alternatively in the 
form that P R - S T V tends not to discriminate against 
minor parties (which have electoral support above a 
cer ta in threshold) in their representation in assem­
bl ies, with the result that, in a party system with three 
or more components, coalit ion governments are l ikely. 

A . 3. P R - S T V weakens party discipline in assemblies by 
complicat ing the nature of endorsement which, in a 
s ingle-member e lectorate , is usually a necessary 
attribute of a successful candidate. The compl i ­
cations result from the necessity for the party to f ield 
more than one candidate, the fact that candidates of 
the same party may compete with one another as well 
as with r ival candidates, and the likelihood that 
d isaf fected party members have a chance of e lectoral 
success if they rir> as independents. 

B. P R - l i s t 

B . l . P R - l i s t has the same tendency towards reducing 
parl iamentary majori t ies as P R - S T V ( A . l . above). 

B.2. Although P R - l i s t does not intrinsically discriminate 
against the representation of minor parties any more 
than P R - S T V ( A . 2 . above), it provides more oppor­
tunities for the manipulation of quotas so that the 
threshold for the representation of minor parties may 
be high, and may preclude the election of independent 
candidates. 

B.3. P R - h s t has precisely the opposite effect on party 
discipline to that of P R - S T V (A.3.). It may give so 
much discretion to the party machine as to rival the 
inf luence of the execut ive of the parliamentary party. 

As can be seen from A . l to 3, ail three character ist ics of 
P R - S T V are unsettling to the existing pattern of execut ive -
dominated par l iamentary assemblies such as the one existing 
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in Austral ia , Tasmania alone excepted. L is t systems fare 
better but are still a threat to the existence of the 
disproportionately large parl iamentary majorit ies on which 
most Australian governments can rely. 

The place of minor part ies under P R is of special interest 
because their representation in assemblies is often c la imed as 
one of the major threats to stable execut ive government and 
hence a major drawback to P R . Whether or not stability is a 
governmental virtue, it is not true that PR necessar i ly 
reduces the threshold for the representation of smal l 
parties. Indeed, for an assembly of given s i z e , it must raise 
i t . " The catch is that PR dors not discriminate between 
those minor parties that are geographically based and those 
whose support is evenly distributed through the e lec tora te . 
As the National Country Party ( N C P ) has shown, a regionally 
concentrated minor party can thrive under a single member 
electorial system, which has the advantage of act ive ly 
discriminating against rival minor part ies whose su[>port is 
evenly spread; in other words, P R has a slight nationalising 
effect both because it removes any bias towards regional 
minorities and because it wil l re f lect the existence of 
ideologically based minor part ies. There is also the c a t c h 
that adjustment of such technical features of PR as the s i ze 
of the quota of f irst preference votes for candidates to have 
chance of e lect ion, and the number of seats per distr ict can 
have a profound ef fect on the e lectora l success of minor 
parties. The systems of PR at present operating for e l e c -
tior^s to the Legislat ive Counc i ls in New South Wales and 
South Austral ia both have features designed to reduce the 
representation of all but the two largest part ies. In passing 
it might also be noted that at tempts to link the existence of 
P R as an independent variable with governmental instabil i ty 
have not been part icularly s u c c e s s f u l . ' * The Austral ian 
example, Tasmania, has, until recent ly , hardly been an 
example of either the insurgency of new part ies or of 
governmental instability over the last f ifty years . 

To sum up, it is correct to say that the introduction of 
P R tends to weaken the extent of the dominance of par l ia ­
mentary executives over assembl ies. This e f fec t will be 
es|>ecially strong if e lect ions are customari ly closely fought, 
if there are large minor part ies denied representation because 
of the pattern of dispersal of their support, and if the existing 
electoral system is character ised by rules which encourage 
disproportiorwte representation of regionally based groups. 
The ef fect will tend to be stronger under STV systems than 
list systems. Given these charac te r i s t i cs , the execut ive 
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branch in parl iamentary systems has little to gain and much 
to lose from P R . P R enhances the importance of legislative 
polit ics and to this extent weakens executive dominance. 

The at t ract ions of P R 

When then should governments sponsor the adoption of PR, 
part icularly in Austral ia where strongly disciplined parties 
and the execut ive dominance of legislatures are a distinctive 
feature of the sys tem? With the exception of Tasmania, the 
answer relates to another character is t ic of the Australian 
pol i t ical process, that of b icamera l ism. 

It is helpful to deal with Tasmania first because the state 
represents a major departure from the Australian tradition 
and because it provides a strong contrast to the subsequent 
adoption and modif ication of PR in Austral ia. Tasmamia 
adopted the Hare -C la rk variant of P R - S T V for the lower 
house in 1 9 0 ? " before the full emergence of a strong, 
disciplined Labor Party , and the debate over PR was 
predominantly in terms of nineteenth century liberal 
individualism. In other words, PR in Tasmania was estab­
lished before the present pattern of disciplined parties and 
execut ive dominance was fully entrenched. The A L P has had 
to accommodate PR and, although there have been periods of 
d issat isfact ion, the party has operated with outstanding 
e lectoral success under the system. The reasons for this and 
for the persistence of PR raise broader issues but in general 
it can be argued that the A L P learned to live with PR early in 
its career eind that P R - S T V is congruent with Tasmanian 
polit ical culture as a system that encourages the dispersal of 
polit ical power, the seeking of wide consensus and a broker­
age style of pol i t ical ac t iv i ty . * * Indeed, it can be argued 
that P R - S T V has made the A L P in Tasmania a mass party 
only in name, its true nature being a collection of indepen­
dents loosely aggregated under a party umbrella. The three 
other PR systems now in operation in Australia differ in 
every respect from the Tasmanian: they have all been 
adopted within the last thirty years; they all apply to upper 
houses and they all represent attempts by A L P governments 
to engineer e lectora l systems more amer»able to A L P partisan 
success . 

The existence of powerful upper houses dominated by 
conservative sections of the community has shaped the 
polit ical process in all s ta tes since the arr ival of responsible 
self-government in the 1800s. Only one state, Queensland, 
has managed to abolish its second chamber, and the tradition 
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of bicameralism in Austral ia has been reinforced by the 
existence of the Senate as a component of the national 
legislature desigrted to be sensit ive to the demands of the 
state units in a federation. All these upper houses have 
been, at one time or another, a substantial thorn in the side 
of A L P governments. For this reason, PR has been consid­
ered by the A L P as a way of achieving a number of goals. In 
place of abolition, a strategy whose electoral unpopularity 
has been consistent and whose achievement involves special 
constitutional dif f icult ies in several s ta tes , PR has been seen 
as an instrument for the reform of state upper houses by 
removing the a n t i - A L P bias that has been common to all of 
them. PR is not only manifestly fair but it has the added 
advantage of overcoming the problem of the wastage of A L P 
votes through concentration in single-member e lectorates. 
Secondly, if upper houses are to remain, it is prudent to e lect 
them by some system of representation which is c lear ly 
differentiated from that used for the lower house. Thirdly, 
the special structural and constitutional role of the Senate as 
an upper house in a federation means that P R is a t t rac t ive as 
a solution to a number of representat ional problems. PR is 
likely to have acceptance among n o n - A L P parties and, more 
particularly, among members of upper houses through which 
any legislation setting up PR must pass. This bipartisan 
attraction may be modified by designing a system of PR that 
is attractive to the large part ies but discriminates against 
smaller ones. This may split the L ibera l Party ( L P ) from the 
N C P in some states and ensure added polit ical benefits for 
the A L P . 

These benefits must be offset against the costs that PR 
creates as outlined above, together with the potential cost of 
further entrenching upper houses. The problem facing A L P 
governments has been to design P R systems which will ensure 
that the A L P has a reasonable chance of gaining control of an 
upper chamber, which minimise the inherent costs of PR to 
executive dominance and large party control , while main­
taining enough bipartisan support to get the measure 
adopted. It is to the second of these issues, the minimisation 
of costs, that we now turn. 

Modifying P R 

The literature on European list systems of PR is full of 
examinations of the way in which PR can be modified to 
secure speci f ic goals . ** The most popular topic has been the 
study of the relationship between a variety of formulas for 
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the translation of votes into sets and the partisan advantage 
of large, smal l and medium sized parties. Another recent 
concern has involved an analysis of the threshold of exclusion, 
that is, the barrier which small parties must cross to secure 
representat ion. This often differs from the nomirwl pro­
portion of votes that the PR formula suggests. Studies of 
the Irish system of P R - S T V have investigated the relationship 
between the size of the e lectorate and the observed proport­
ionality of the result . Irish governments have been aware for 
many years that proportionality can be modified to over-
represent the larger part ies by simply reducing the number of 
seats in each d is t r ic t . There has been no similar scholarly 
investigation of these questions published in Austral ia , 
although it is c lear that the political parties and the various 
e lectoral o f f ices have access to the relevant expertise when 
It is cal led for, as in the cases of South Australia and New 
South Wales. Austra l ia has, however, taken a different tack 
in the modification of P R to suit the goals of sponsoring 
governments. 

The A L P as the party which has sponsored all three PR 
systems recent ly adopted (the Senate, and the upper houses in 
New South Wales and South Austral ia) , has had two aims in 
the adjustment of PR for upper houses. The first has been 
the reduction of proportionality to discriminate against small 
parties, the second has been the addition of provisions to 
maintain party discipline among candidates and among 
voters. The first of these goals is hard to achieve in an 
extensive way with P R - S T V but, at the margin, the under-
representation of small parties will occur where district 
magnitude, that is the number of seats in each distr ict , is 
small and where, as in the system presently in use for the 
New South Wales Legis la t ive Counci l , a minimum quota of 
votes is used to discr iminate against small parties. The list 
system at present adopted for the South Australian Legis ­
lat ive Counci l , for example, has the same effect in a mild 
way, and the original proposal for the New South Wales 
Legislat ive Counci l discriminated against minor parties and 
independents in a drast ic w a y . ' * 

The unacceptabi l i ty of list systems of PR (except very 
recently in South Austra l ia for reasons peculiar to the party 
system and polit ical context of that state and closely related 
to the long drawn out campaign for change in the method of 
election of metnbers to the Legislat ive C o u n c i l ) ' ' has meant 
that this way out of the dilemma of having PR without 
loosening party ties has not been available. This is not to 
deny that party machines have seriously considered P R - l i s t as 
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a system that would greatly enhance their inf luence. N.S.W. 
Premier Neville Wran's original proposal for the New South 
Wales Legislative Counci l is a good example of both the party 
machine prefererxre for a list system arxJ the outcry that this 
system created. The achievement of the second goal, that of 
maintaining party discipl i r^ against the gradient of P R - S T V 
has been reached in this country by adjusting the r« ture of 
the ballot paper and by related aspects of e lectoral law. 
This can be seen as a dist inct ively Austral ian contribution to 
the modification of P R - S T V . The principle charac ter is t ics of 
this solution, taking the Senate as an example, can be listed 
as follows: 

1. Grouping of the candidates by party on the ballot paper. 
2. Giving the party machine the discretion of ordering the 

candidates in each group. 
3. The absence of party labels on the ballot paper. 
<». The use of "how-to-vote' c a r d s . 

None of these charac ter is t ics is by itself special ly 
important but, taken together, they operate to increase the 
influence of party and reduce the chance that voters will 
make full use of the potential of P R - S T V for e a c h voter to 
rank candidates in the voter's own order of preference. The 
first two character is t ics c lear ly work in this direct ion. 
Instead of a single list of all candidates, party groupings are 
isolated on the ballot paper. The ability of parties to 
stipulate the order of their candidates within each group is a 
major opportunity for part ies to indicate a party-preferred 
order of choice to their party fa i thful . These two c h a r a c ­
terist ics are reinforced by the remaining three. The absence 
of party labels on the ballot and the requirement that all 
candidates be ranked in sequential order have the e f fec t of 
denying information to the voter and simultaneously con­
fronting him or her with the compl icated task of ranking 
many candidates even though only the first dozen preferences 
are likely to be cr i t ica l ones. The use of "how-to.vote'cards 
by each party becomes a vehicle for simplifying the task of 
voting and at the same t ime enabling part ies to achieve a 
disciplined exerc ise of their partisan vote. 

That these charac ter is t ics have had an ef fect on the 
expression of voter preferences is easy to show. The success 
of candidates for Senate elect ions has a lways been in the 
order stipulated by the party, that is, there has been no case , 
for example, where a number two candidate for Senate 
elections has been displaced by their third candidate. 

lO'J 
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Part isan loyalty in terms of voting discipline has been 
maintained. This discipline has been the instrument for 
achieving another goal of the major parties, that of main­
taining the c r i t i ca l nature of party endorsement for electoral 
success . If a party can determine the order of its candidates 
on the ballot paper and if it can achieve a high degree of 
partisan voter obedience to a 'how-to-vote' card, then the 
party machine can decide which of its candidates are likely to 
be e lec ted . In the case of the Senate this means that, for a 
half Senate e lect ion , each of the major party groupings is 
sure of two seats from each five to be contested in each 
state. The third candidate on each party list has no more 
than a fighting chance of success. As a consequence, each 
major party machine in each state that can command a 
third * • or more of the vote has four safe Senate seats to 
dispose of out of the state delegation of ten, a major price 
for which competit ion in the party hierarchy will be f ierce. 
It also enables the party machine to discipline a rebellious 
Senator by moving him or her down the list and thus jeopard­
ising the chances for the Senator's re-elect ion. Such party 
control is a major modification of P R - S T V . Indeed, the 
result is to turn what looks like a c lass ica l nineteenth century 
l iberal individualist mechanism for protecting minority 
opinion into a device that works like a list system of PR to 
the advantage of party. The power of ancil lary electoral 
laws relating to the shape of the ballot paper to achieve this 
transformation can be shown in two further ways. 

The f irst relates to the position of the NCP as a region­
ally entrenched minor party gaining about 10 per cent of the 
popular vote at national elections for the lower house. As 
will be examined below, part ies gaining such a proportion of 
the vote are likely to be substantially under-represented 
under the P R - S T V formula operating for the Senate if they 
operate as a separate party with their own grouping on the 
ballot paper. Their best strategy is to combine with their 
usual government coalit ion partners to field a joint list, 
hopefully, with an N C P candidate in one of the safe 
positions. A less favourable alternative is for the N C P 
candidate to be relegated to third position on the joint party 
ticket with some understanding with the Liberty Party about 
the position of N C P Senators in subsequent elections. The 
cr i t ica l factor becomes the nature of the deal between the 
party machines over the dispensing of patronage affecting the 
shape of the joint party t icket rather than the organisation of 
a minority in the community to vote for a particular 
candidate. This is precisely the cause of the fierce dispute 
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over joint Senate t ickets between the Liberal Party and the 
National Party in Queensland, and the source of similar 
disputes in Victor ia . Similar problems may emerge with the 
design of joint L iberal Party and National Country Par ty 
tickets for elections to the New South Wales Legis la t ive 
Corne l l . Although it may be doubted how consciously the 
A L P was aware of this consequence of the PR system used 
for the Senate, a major part isan benefit to the A L P seems to 
have been the intensification of intra-coal i t ion disputes over 
candidate endorsement for joint t ickets and the simultaneous 
creation of an A L P / n o n - A L P dichotomy between the part ies 
represented in the House of Representat ives which contest 
Senate elections. 

The second way in which the powerful e f fec t of the shape 
of the ballot paper and the use of "how to vote' cards can be 
demonstrated, is by noting a near identical system of 
counting votes without the c h a r a c t e r i s t i c ballot paper 
modifications. This can be found in operation in Tasmania . 
In that state, although candidates are grouped by party on the 
ballot paper, none of the other Senate ballot rules applies. 
Candidate placement within each party group is by lot and 
not at the discretion of the party, party labels are shown on 
the ballot paper, a minimum number of preferences is st ipu­
lated which is equal only to the number of vacancies to be 
filled, and the handing out or display of "how-to-vote' cards is 
prohibited. The last aspect needs to be stressed since the 
"how-to-vote' card is a ubiquitous accompaniment to all 
elections for all other Austra l ians. In Tasmania the only 
form of election advert isement permitted for State lower 
house elections, whether poster or Tiow-to-vote' c a r d , is one 
which states either "vote for the X party team', or "vote for 
Bloggs first and other like party candidates in order of your 
choice'. This sets party candidates in direct competit ion 
with their fellows on the same party t icket and has several 
other interesting consequences for the style of e lect ion­
eering. For the point of view of this essay, however, the 
most important ef fect of these rules is to change the pattern 
of voting and the expression of preferences on ballot papers 
in a radical way. The Tasmanian system encourages voters 
to chastise or reward part icular party candidates by the 
voter's ranking within party groups while still being loyal to 
party, an opportunity which it is very c lear that Tasmanians 
seize with gusto. The donkey vote down the ballot paper for 
Tasmanian House of Assembly elect ions is notable by its 
a b s e n c e . " Nor is this the manifestat ion of special virtue on 
the part of Tasmanians - at Senate elect ions in that state, the 
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pattern of voting and preference distribution closely 
resembles the pattern in the rest of Austral ia . 

Tasmania represents a compromise between what one 
author has labelled personal voting^' and partisan a t t a c h ­
ment, a compromise that is within the tradition of P R - S T V 
since it fosters a high level of voter participation in the 
c twice of part icular candidates. This is not the case in any 
of the systems of P R recently adopted for legislatures in 
Austra l ia - they have been either listed systems or P R - S T V 
systems so modified as to operate as list systems. The 
design of the ballot paper and the use of "how-to-vote' cards 
are not incidental aspects of the electoral system but play a 
centra l part in the shaping of the expression of popular 
partisan choice , to the extent of submerging or even rever ­
sing tendencies encouraged by other aspects of e lectoral law. 

IV. D E S I G N A N D P E R F O R M A N C E : T H E S E N A T E 

In the light of these comments it is instructive to take a brief 
look at the Senate as a case study of electoral engineering 
using P R - S T V . By I9kl there was broad agreement that 
there was a need for change in the electoral machinery to 
select Senators. Pressure for enlarging the House of 
Representat ives meant that the size of the Senate had also to 
be enlarged to maintain the constitutionally required ratio of 
two-to-one between the size of the two H o u s e s , " and this 
precipitated a general review of representation In the 
Senate. The principal goals of the then A L P national 
government can be summcU'ised as being twofold: the first 
was to ach ieve a method of representation which avoided the 
violent windscreen wiper e f fect of violent changes in the 
composition of the Senate produced by the existing prefer­
ential sys tem; the second was the partisan and short term 
goal of maintaining an A L P majority in the Senate in the face 
of possible defeat in the House of Representatives at the 
election due in 1949. 

The mechanism to achieve these goals was P R - S T V with 
statewide d ist r ic ts each with ten senators, five retiring every 
three years , and a ballot paper and electoral law designed to 
counter the ant i -party aspects of P R - S T V as discussed 
above. The debate in Parl iament over these new measures 
stressed the bi -part isan support for the fairness of the 
proposed s y s t e m , and the necessity to preserve a famil iar 
ballot paper, P R - S T V ballot papers being the same shape and 
format as the exist ing preferential ones, the di f ference 
between the systems being in the method of counting the 
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votes. The only areas in which there was some controversy 
concerned the random select ion of ballot in the procedures 
for the allocation of preferences and the requirement that all 
candidates should be ranked by the voter rather than some 
lesser number. In general the debates indicated very l i t t le 
concern with the philosophy of proportional representation or 
with the variety of possible outcomes that the introduction of 
the new system might produce. 

Experience since 19'f9 shows that the A L P achieved both 
its major goals: it maintained control of the Senate in spite 
of defeat in the lower house in 19'»9 (although it lost this 
control in the 1951 double dissolution), and it secured a 
pattern of partisan representation that is less er ra t ic and 
numerically fairer than had been achieved by the previous 
system. Indeed, it can be argued that the A L P has achieved 
too fair a system for its own good. P R has denied to the 
A L P any logical argument for contending that the Senate is 
undemocratic in the sense that it distorts the pattern of 
partisan representation. There are arguments for the 
abolition of the Senate but one of them cannot be that the 
Senate is unrepresentative of partisan choice in the 
electorate. Another problem for the A L P has been the 
emergence of minor part ies unknown in 1949 which have 
managed to secure representation in the Senate and on a 
number of occasions to hold the balance of power and thus 
reduce Execut ive dominance in Par l iament . The A L P bene­
fits from this while it has been in opposition but suffered 
from it during its term in o f f ice from 1972 to 1975. A 
further and more general point is that PR can be seen as one 
of the reasons why the Senate has become a much more 
important element in national polit ics than it was in 19'»9. 
PR has produced major i t ies in the Senate hostile to the 
government of the day; this has led to increased visibil i ty 
and status of the Senate which in turn has al tered recru i t ­
ment patterns, the net result being a much more polit ical ly 
salient institution. These are c lear ly e f fec ts unintended by 
the government of 19'*8 and demonstrate the complexity of 
trying to forecast the precise changes that an alterat ion in 
electoral law will generate. 

V. C O N C L U S I O N 

Tasmania stands alone as a system in which P R is used as an 
electoral system for a lower house which ref lects and 
reinforces a style of pol i t ics that is compatible with the 
representation of diversity. As such, it is a major exception 
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to what fol lows. Elsewhere the Australian experience of PR 
leads to a paradox. Austral ian parliamentary politics is 
character ised both by strong party discipline and a marked 
division between the A L P on one side and a coalition of non-
A L P part ies on the other. In large part this polarisation is 
induced by the e lectora l popularity of the A L P in capturing 
the largest number of votes of any party at both State and 
Commonwealth levels for most electoral contests. These 
factors would suggest that the A L P would have a powerful 
interest in maintaining an electoral system that ref lects and 
enhances a polarised pattern of political competition. Y e t 
the A L P has presided over the adoption of all recent PR 
e lectora l systems and is advocating its adoption e l s e w h e r e . * ' 

This apparent paradox can be resolved with reference to 
two factors , both of which have been examined earl ier in this 
essay. T\ye first is that several of the effects normally 
attributed to P R - those of weakening party voting and hence 
reducing Execut ive dominance in Parliament - can be 
moderated by other features of the electoral system or by 
abandoning P R - S T V in favour of P R - l i s t . The second factor , 
and much the more important of the two, is the bicameralism 
of all but one of Austral ia 's parliaments and the resulting 
special problems of coping with powerful, unrepresentative 
and conservat ive upper houses. 

The latter feature of the polit ical system in turn presents 
a contradict ion; the A L P is the party with least sympathy 
with b icamera l ism, yet it has initiated changes which have 
given life and legi t imacy to moribund upper chambers. The 
Senate is an example of the evolution of a representative 
chamber from a minor appendage to a major participant in 
the legislat ive process, much of this change being traceable 
to the consequences of the adoption of P R . Similar e f fec ts 
are likely in New South Wales and South Australia as these 
polit ical systems adapt to changes in the rules of the game. 

The general e f f e c t of the adoption of PR for the election 
of members to upper houses has been to enhance a major 
element of Austral ian constitutionalism that is inconsistent 
with British style par l iamentary government: this is, strong 
b icamera l ism. While Bri tain is nominally bicameral, s ince 
1910, and certa in ly since I9'>5, the House of Lords has been a 
vestigial body of negligible political importance. Powerful 
upper houses with a representative base are much more 
compatible with the United States tradition and with such 
constitutional principles as the separation of powers and the 
legislature as an institution to represent diversity. 

This is precisely that path down which the Senate and 
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similarly PR based upper houses are progressing, at the cost 
of Executive dominance and the modification of a simple 
dichotomy of parl iamentary pol i t ics. While the direct route 
to a change in the style of constitut ional ism in Austral ia may 
be barred in terms of major a l terat ions to the e lectoral 
system and mode of polit ics in lower houses, the indirect 
route via growth In the autonomous role of upper houses 
remains open. 
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The Limits of Taxation* 
James M. Buchanan 

L I N T R O D U C T I O N 

Constraints on government 

This is one of the themes of this col lection. Several 
contributions address the question: Can governments be 
control led? In this essay , I restr ict discussion to taxation, 
and by impl icat ion, to spending by governments. How high 
can taxes go? Are 'democrat ic ' controls possible? Are 
there const i tut ional l im i ts? How high should taxes be? How 
much should taxes be reduced? What new constitutional 
limits might work? How should these limits be designed and 
enforced? 

Let us first recal l the struggles between the English 
Crown and Parl iament over the 'power to tax', and the 
general sentiment toward taxation that prevailed throughout 
pre-modem t imes. Taxes were levied on the people; 
exactions against persons for the benefit of Crown and 
clergy. As such, taxes were to be feared, opposed and 
minimised. This prevai l ing sentiment or attitude carr ied 
over well a f ter the commencement of the period when 'the 
people', through the representative agencies of constitutional 
democracy, were considered and considered themselves to be 
ult imate masters of their own polit ical fortunes. Power to 
topple governments was not equated with power of govern­
ments untoppled to do as they pleased. The American 
Founding Fathers considered themselves to be constructing a 
government from consent , but they also recognised that 
restr ict ions on the powers of governance were required. 
They sought to constrain government explicitly through a 
constitution that would act to ensure against the imposition 
of burdensome taxes . The United States was indeed born in a 
spirit of tax revolt . 

What has happened in the relat ively short span of two 

• I am indebted to my colleague, H. Geoffrey Brennan, for 
helpful suggestions. 
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centur ies? Where is the 18th and early 19th century 
wisdom? 

We know very l i tt le about how ideas change, and about 
how public attitudes shift . But somewhere between then and 
now we lost our bearings. And by "we" I refer to members of 
the body polit ic, in the United States , in Great Bri ta in, and in 
most of the Western world. In part , but perhaps only in part , 
we were caught up in and by 'the fa l lacy of free e lect ions, ' 
perhaps the most serious error ever accepted as truth by 
leaders of opinion. This e lectora l fa l lacy presumes that 
governments can be and are e f fec t ive ly controlled so long as 
politicians and parties submit their records to the voters in 
periodic elect ions. Constitut ional constraints are deemed 
sufficient if elections are open and free; ii pol i t icians 
'represent' the people, the level of taxation (and public 
spending) cannot get seriously t>eyond l imits desired by the 
ci t izenry at large. 

The Founders knew better. They recognised that 
'democracy' works only if government is tightly constrained 
within constitutional l imits. And so did the great 18th and 
19th century British and European philosophers. Let me 
interrupt my discussion here with only a few ci tat ions, all of 
which were used by Geoffrey Brennan and myself as chapter-
heading citations in our book. The Power to Tajt: Analyt ica l 
Foundations of a Fiscal Constitution. ' 

If men were angels, no government would be nece­
ssary. If angels were to govern men, neither external 
nor internal controls would be necessary . In forming a 
government which is to be administered by men over 
men, the great di f f iculty lies in this: you must first 
enable the government to control the governed; and in 
the next place oblige it to control i tsel f . (James 
Madison, The Federa l is t , No. 51.) 

It is better to keep the wolf from the fold, than to trust 
to drawing his teeth and c laws after he shall have 
entered. (Thomas Jef ferson, Notes on Virginia.) 

In constraining any system of government, and fixing 
the several checks and controls of the constitution, 
every man ought to be supposed a k r«ve , and to have no 
other end, in all his act ions, than private interest . 
(David Hume, Essays Moral, Pol i t ica l and L i terary . ) 
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No doubt the raising of a very exorbitant tax, as the 
raising as much in peace as in war, or even the fifth of 
the wealth of the nation, would as well as any gross 
abuse of power, just i fy resistance in the people. (Adam 
Smith , Lec tu res on Jurisprudence.) 

The interest of the government is to tax heavily; that of 
the community is to be as little taxed as the necessary 
expenses of government permit. (J .S . Mill, Consid­
erations on Representat ive Government.) 

. . . the very principle of constitutional government 
requires it to be assumed that polit ical power will be 
abused to promote the particular purposes of the holder; 
not because it is a lways so, but because such is the 
natural tendency of things, to guard against which is the 
especia l use of free institutions. (3.S. Mill, Consid­
erations on Representat ive Government.) 

The att i tude expressed in these citations was largely lost 
to Western consciousness for more than a century. The 
challenge before us is to reconstruct a modem equivalent. In 
the leisure of our ivory towers, this challenge has spurred us 
on, and we can now begin to express some pride in the shift in 
public att i tudes that has been discernible for at least a 
decade. The e lectora l fa l lacy is no longer accepted univers­
a l ly . Government , pol i t ics, bureaucracy - these institutions 
are now seen 'warts and a l l ' by many observers. Scept ical 
views about polit ics have f i l tered down to the members of the 
thinking public. 

But is there time for the slowly maturing shift in 
attitudes to work its wi l l? How can such a turnaround in 
attitudes be channelled in support of a dismantling of the 
governmental Leviathan we encounter at every behavioural 
nook and c r a n n y ? The cr i t ica l ly important bridge to be 
crossed is that between the increasingly realistic view about 
what government is, what it can and cannot do, and the 
actual translation of these ideas into institutional real i ty. 
How can we unscramble the eggs? 

II. WHY A R E T A X E S S O H IGH, A N D HOW M U C H H I G H E R 
C A N T H E Y G O ? 

Why are taxes so high? How much higher can they go? 
To answer these questions we require a positive theory of 

how government operates, of how taxing and spending decis-
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ions are made.^ Why has government grown so rapidly in this 
century? 

1 shall introduce three explanatory approaches or 
'models', without claiming to exhaust any possible listing. 
Each of the three models has some explanatory potential . 

1 . Redistributionist 

The first broad explanation can be ca l led "redistributionist'. 
It explains observed taxing-spending levels exclusively in 
democratic electoral terms. The f isca l process is conceived 
basically as a transfer mechanism, with successful majority 
coalitions levying taxes for the purpose of transferring 
incomes to speci f ic groups. In this model of government, 
there is no breakdown in the democrat ic e lectoral process; 
indeed what we observe is what we might have predicted to 
occur under unchecked majori tar ian democracy . 

There are several variants within the redistributionist 
model that have been used to explain the accelerat ing growth 
of taxation in this century. Professor Sam Pel tzman 
suggests that the transfer process tends to increase as the 
variance in the pre-tax income distribution is reduced, as 
income differences are lessened. Professor Al len Meltzer, 
on the other hand, suggests that the transfer potential tends 
to increase as the median income diverges increasingly from 
the mean income. 

2. Strtxrturalist 

A second broad category of explanation for the observed high 
levels of taxation involves ar»alysis of the institutional 
structure through which pol i t ical decisions are reached and 
especially of the possible biases in patterns of outcomes. 
One familiar bias highlighted is the asymmetry between tax 
incidence and benefit incidence, as these are translated into 
pressures on polit ical representat ives. Benef ic iary groups, 
recipients of direct transfers or of governmental ly- f inanced 
programs, tend to be concentrated, organised, and capable of 
exerting influence over e lected pol i t ic ians. By contrast , 
taxpayer groups, those who pay taxes , tend to be widely dis­
persed and, indeed, tend to include almost everyone due to 
the fact that taxes are general rather than spec i f ic . As a 
result of the asymmetry, it becomes easier to get polit ical 
decision makers to expand budgets than to contract them. 
There is a structural bias toward expanded levels of taxation 
and spending, and this bias has become increasingly pro-

118 



Buchanan; The Limfts of Taxation 

nounced as governments have invented and discovered new 
ways of spending. 

Within the budget itself, there is a comparable bias 
toward outlays that provide direct benefits to concentrated 
groups as opposed to outlays (e.g. national defence) that 
provide benefi ts over the whole c i t izenry. 

Other structural biases are perhaps more evident. If 
governments are al lowed to spend and to finance this spend­
ing either by public debt issue or by money creat ion, the true 
costs tend to be concealed. In a sense, of course, 'taxes' 
must a lways be paid when government uses resources, paid 
either in some future period (under debt financing) or paid via 
inflation (under money creation), but the deficit-f inancing 
instrument allows polit icians to generate fiscal illusions that 
bias decisions toward spending. 

Much the same sort of bias exists when the base for 
taxation is such as to allow for growth-related automatic 
revenue increments . Perhaps the single most powerful expl ­
anatory factor for the growth of the United States federal 
government in this century is the 16th Amendment, adopted 
in 1913, which allowed the central government to levy income 
taxes at progressive ra tes . This amendment gave the gov­
ernment a c c e s s to a revenue source that, with a given rate 
st ructure , generates automatic increases in real tax revenues 
as the economy grows, either in real or in purely monetary 
terms. The automat ic increases in real tax rates generated 
by economic growth or by inflation tend to be concealed from 
the public, al lowing the politicians to have revenues to spend 
without taxing in the apparent sense of the term. 

3. Monopolist 

Both the redistributionist and the structuralist models for 
explaining the high and increasing levels of taxation and 
spending suffer by their exclusive emphasis on demand-side 
elements in the f iscal process. The redistributionist model 
operates 'as if' a l l voters come together in a gigantic town 
meeting during which a majority coalition forms and takes 
money away from members of the minority. The structura­
list model operates in the same way except that it allows for 
spending at least some part of tax revenues on real goods and 
services that may be beneficial to all voters. But, of course, 
polit ics cannot be described as a gigantic town meeting, even 
at the level of analyt ical abstraction allowed to the ivory-
tower economist . Even in the most 'democratic' of settings, 
the pol i t ica l - f isca l process involves 'demanders', the voters 
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'purchasing' goods and/or transfers from 'suppliers', who make 
up 'government' itself. The act ive role of government, as an 
entity separate and apart from the c i t i zenry , must be incorp­
orated into any explanatory model of the taxing-spending 
process. 

Once this elementary point is recognised, supply-side 
explanatory elements emerge to supplement and possibly to 
dominate those already suggested above. For any given 
political jurisdiction, there is, by definit ion, only one 
government. The economic theory analogue is monopoly, and 
analysis must commence with the potential for exerc ise of 
monopoly power rather than with compet i t ive l imits. Once 
the monopoly nature of government is accepted , we need only 
to look at how a government might try to squeeze out max­
imum 'surplus' (akin to the monopoly profit of a f irm) in order 
to explain many features of what we observe all around us in 
modem polit ics. 

The monopoly government model al lows us to get some 
handles on the question about how high taxes wil l be. The 
economist's theory of monopoly can be direct ly ut i l ised. 
Taxes will tend to be increased to that level at which the 
monopoly government's 'surplus' of revenues over required or 
obligated spending is maximised. This level of taxation is 
conceptually determinate once we speci fy the sources which 
the government is empowered to tax, the degree to which 
taxpayers can substitute between taxable and non-taxable 
sources of income or expenditure, and the constraints on 
government that define pay-out ratios determining how much 
of total revenues col lected must be returned to the c i t i zenry 
in program benefits and/or t ransfers . 

Other elements drawn from the economic theory of 
monopoly may be applied in differing institutional sett ings. 
'Democrat ic ' controls over budget size can be al lowed to be 
operative, with the monopoly government act ing to influence 
the conditions of 'trade' between the c i t izenry and the 
state. By appropriate agenda manipulation, by t ie-in or 
bundling arrangements with the budget, legislative major i t ies 
can be presented with biased options that generate budgets 
substantially in excess of those that might be approved in the 
absence of monopoly power. Such biases in the decision­
making process are similar to those discussed under the 
structuralist models described briefly above. But the 
difference lies in the fact that, here, the biases are 
deliberately introduced by the monopoly government for the 
purpose of exploiting the f isca l potential of the community. 

The monopolist model explains the modern growth of 
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t a x i n g and spending l e v e l s in t e rms of the increas ing c e n t r a l ­
i sa t ion , and hence monopol isat ion, of the gove rnmen ta l 
sec to r . Monopoly t h r i ves in the absence of compe t i t i on , 
a c t u a l or p o t e n t i a l , and governmen ta l compet i t ion e f f e c t i v e l y 
cons t ra ins U x i n g powers when f i s c a l author i ty is d e c e n t r a ­
l i sed . In a f e d e r a t i o n , w i th sepa ra te states or p rov inces 
possessing independent tax ing powers , there a r e bu i l t - in 
c h e c k s on the e x e r c i s e of monopoly powers . To the e x t e n t 
that the c e n t r a l government assumes larger re la t i ve shares in 
the o v e r a l l t ax -spend ing m ix , monopoly power n e c e s s a r i l y 
i n c r e a s e s . In the Un i ted S t a t e s in this cen tury , there has, of 
course , been a d r a m a t i c i nc rease in the s ize of the c e n t r a l 
government r e l a t i v e to the s ta tes and l oca l i t i es . 

in. T H E E X P L A N A T I O N S O R M O D E L S C O M P A R E D 

A s I noted e a r l i e r , t he re a r e exp lana to r y -p red i c t i ve powers in 
e a c h one of the th ree mode ls , both in general and in s p e c i f i c 
d e t a i l . None the less , t he re is one d is t inc t ive d i f f e r e n c e 
be tween the red i s t r i bu t i on i s t model on the other hand and the 
s t r u c t u r a l i s t and monopol is t models on the other that is 
wor thy of some emphas is h e r e , and espec ia l l y wi th respec t to 
possible con t ro l s over l e ve l s of t axa t i on . 

Both the s t r u c t u r a l i s t and monopolist models y ie ld ' so lu ­
t ions ' for l e ve l s of t a x a t i o n and spending (for the r e l a t i v e s i z e 
of the pub l ic or gove rnmen ta l sec tor in the economy) tha t a r c 
i n e f f i c i e n t in the s tandard economis t ' s meaning of th is 
t e r m . T h i s resu l t a l l ows us to say ' sc ien t i f i ca l l y ' , a s it w e r e , 
tha t the l e v e l s of t a x a t i o n and spending are 'too h igh ' . And 
a s I sha l l no te be low, th is resu l t a l l o w s v e r y d i f f e ren t and 
impor tan t conc lus ions to be reached concern ing prospects fo r 
r e f o r m or i m p r o v e m e n t . By d r a m a t i c cont ras t , the pure ly 
red is t r ibu t ion is t model that exp la ins the increas ing and 
observab ly high l e v e l s of taxa t ion does not a l low such a 
• sc i en t i f i c ' s t a t e m e n t to be made. The equi l ibr ium resu l t in 
this model , on any v a r i a n t , def ines the marginal t rade-o f f 
be tween add i t iona l t r a n s f e r s and incen t i ves to genera te 
product . But the r esu l t cannot be label led ' i ne f f i c i en t ' in the 
ord inary e c o n o m i s t s mean ing of this t e rm . To members of 
the ma jo r i t y c o a l i t i o n , the f i s ca l process is being u t i l i sed 
e f f i c i e n t l y . On ly those who f ind themse lves in the exp lo i t ed 
m ino r i t y a r e d i s s a t i s f i e d , and there is no basis for equat ing 
me re d i s s a t i s f a c t i o n of one group w i t h o v e r a l l i n e f f i c i e n c y . 

Th is d i s t i nc t i on becomes c r i t i c a l l y important when the 
issue of r e f o r m is add ressed . To those who a c c e p t the 
red is t r ibu t ion is t mode l , ' imp rovemen t ' can only mean some 

121 



The Constitutional Challenge 

change in the make-up of the m a j o r i t y c o a l i t i o n . The bas ic 
po l i t i ca l game is necessa r i l y v i e w e d as one of pure c o n f l i c t , 
essen t ia l l y z e r o - s u m , and there can be no concep t ion of 
general ly agreed-on changes tha t might be e x p e c t e d to lead 
to improvement in the pos i t ions of a l l groups in the 
economy. Appl ied to l eve ls of t a x a t i o n , ' imp rovemen t ' for 
t he exp lo i ted m ino r i t y c a n on ly t a k e the f o r m of ' de fea tmg ' 
the now-dominant m a j o r i t y , through e i t he r e l e c t o r a l v i c t o r y 
or through revo lu t ion . Another way of put t ing this is to say 
that there is no genuinely ' cons t i t u t i ona l ' avenue for r e f o r m 
tha t IS o f fe red by the red is t r ibu t ion is t model that is va r i ous l y 
used to exp la in taxa t ion and spending l e v e l s . 

With both the s t r u c t u r a l i s t and the monopol ist mode ls , on 
the cont ra ry , such a ' cons t i t u t i ona l ' oppor tun i ty for t a x 
re fo rm ex i s t s necessa r i l y . In labe l l i ng e x i s t i n g t a x e s ' too 
high', and ' i ne f f i c i en t ' , the a n a l y s t is i n d i r e c t l y demons t ra t i ng 
tha t changes can be made in such a way as to y ie ld i m p r o v e ­
ments for the posit ions of a l l groups in soc i e t y , poor, midd le 
and r ich a l i k e . The observed e x p l o i t a t i v e l eve l s of t a x a t i o n 
c a n be reduced to the bene f i t of a l l v o t e r s - t a x p a y e r s -
beneficiaries. Consensus can be established on genu ine ly 
const i tu t iona l changes tha t w i l l reduce l e v e l s of spending and 
taxes , and, more s i gn i f i can t l y , w i l l keep ra tes of g rowth in 
such aggregates w i th in defined constraints or l im i t s . To use 
game- theore t i c te rmino logy , both the s t r u c t u r a l i s t and the 
monopolist models of exp lana t i on diagrK>se the observed fiscal 
set t ing as one v a r i e t y of the n-person pr isoner 's d i l e m m a . 
There e x i s t s hope for genuine change f rom po l i t i ca l 
consensus; revo lu t ion does not o f f e r the only avenue of 
rad i ca l r e f o r m . 

I V . HOW H I G H S H O U L D T A X E S B E ? 

Those who use the red is t r i bu t i on i s t model e x c l u s i v e l y to 
exp la in the growth and l e v e l of t a x a t i o n cannot answer the 
normat ive quest ion, How high should t a x e s be? e x c e p t in 
terms of the i r own p r i v a t e l y - h e l d m o r a l i t i e s or the i r personal 
p re fe rences . By con t r as t , for those whose ana lys i s -d iagnos is 
a l lows them to say tha t t a x e s a r e ' i r>ef f ic ient ly -h igh ' , or 
s imply ' too high' , t he 'shou ld ' quest ion becomes a mean ing fu l 
s c i e n t i f i c i ssue . If t a x e s a r e "too h igh ' in t e rms of some 
determinate s tandard other than my own persona l p re f ­
e rences , we can t ry to say how much they should be c u t . 

In approaching th is ques t ion , w e must take c a r e not to 
s l ip too read i l y into the r o m a n t i c absu rd i t i es of modern-day 
anarch is t s , even those of our f r i ends who c a l l t h e m s e l v e s 
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a n a r c h o - c a p i t a l i s t s . It is perhaps s e l f - s a t i s f y i n g in some 
sense to a rgue , quas i - se r i ous l y , that the opt imal l eve l of 
taxa t ion is z e r o , and tha t any taxa t ion at a l l is i ne f f i c ien t and 
undes i rab le . But any p laus ib ly r ea l i s t i c assessment of human 
i n te rac t i on a s we know it must suggest that l i fe in genuine 
ana rchy wou ld be just as T h o m a s Hobbes descr ibed i t , 'poore, 
nas ty , b r u t i s h , and short*. Government is a necessa ry 
e l emen t of v iab le soc i a l order , and government must be 
f i nanced . T h e quest ions a r e ; How much government? How 
much f i n a n c e ? How much spending? How much t a x a t i o n ? 
And of what s o r t ? 

It is e s s e n t i a l a t th is s tage of the discussion to separa te 
cons t i t u t i ona l quest ions and po l i t i ca l quest ions. The f i r s t set 
invo lves gene ra l r u l e s , the f r a m e w o r k for po l i t i ca l dec i s i on ­
mak ing , w i t h i n wh i ch o rd inary po l i t i ca l ac t ion takes p lace . 
It seems c l e a r , for e x a m p l e , that most of us would a l low our 
o rd inary po l i t i ca l r e p r e s e n t a t i v e s in our leg is la tures to set 
l eve ls of t a x a t i o n if we cou ld be sure tha t there were some 
cons i t i t u t i ona l c o n s t r a i n t s that prevent excess i ve use of the 
tax ing power . R e c a l l both the s t ruc tu ra l i s t and the mono­
pol ist models of po l i t i c s d iscussed above. If const i tu t iona l 
cons t ra i n t s cou ld c o r r e c t for the high tax spending b iases , 
then y e a r - t o - y e a r l e v e l s of revenues and out lays might wel l 
be l e f t to l e g i s l a t i v e a s s e m b l i e s . And, recognis ing that there 
w i l l be a t t e m p t s to use monopoly powers , government might 
be l im i t ed in i t s a c c e s s to exp lo i tab le revenue sources by 
cons t i t u t i ona l c o n s t r a i n t s . 

V. I N D I R E C T C O N T R O L S V I A C O N S T I T U T I O N A L C H A N G E 

At th is point it w i l l be use fu l to l i s t , and to discuss b r i e f l y , 
e a c h of s e v e r a l cons t i t u t i ona l proposals designed to l im i t 
l eve ls of t a x a t i o n and/or spending. These proposals a re of 
two so r t s , those tha t seek to con t ro l taxing-spending leve ls 
i nd i rec t l y by chang ing cons t i tu t iona l procedures and those 
that seek to con t ro l these l eve l s d i r ec t l y . 

I . Separa t i on of dec is ions on t a x s t ruc tu re f rom decis ions of 
l e v e l s of t a x r a t e s 

In L a w , L e g i s l a t i o n , and Liberty Volume I I I , ' Professor Hayek 
has suggested tha t the cons t i tu t iona l s t ruc tu re be modi f ied so 
that a s p e c i a l l y - s e l e c t e d and 'senior ' l a w - m a k i n g assembly be 
g ran ted powers of dec is ion over the bas ic s t ruc tu re of 
t a x a t i o n , over the d is t r ibu t ion of t ax shares among ind iv iduals 
and groups. Th is t a x s t r u c t u r e would presumably rema in in 
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place quas i -pe rmanen t l y , and wou ld not be e x p e c t e d to 
change f rom year to year w i th sh i f t i ng po l i t i ca l w inds . 
With in such a t a x s t r u c t u r e , o rd ina ry gove rnmen ta l m a j o r i t i e s 
would then be a l lowed to dec ide on l e v e l s of t ax r a tes and on 
budget s i z e . Hayek ' s p a r t i c u l a r proposal in this respec t w a s 
made, it seems, la rge ly w i t h r e f e r e n c e to a p a r l i a m e n t a r y 
sys tem of government , but the genera l idea w a r r a n t s 
cons iderat ion in any se t t i ng . 

2. Requ i rement of qiEilified l e g i s l a t i v e m a j o r i t i e s for t a x i n g 
or spending 

Knu t W i c k s e l l , a s e a r l y as 1896, c a l l e d for qua l i f i ed , l a rge r -
than-s imp le , ma jo r i t i es in order to guaran tee that t a x i n g -
spending proposals a re e f f i c i e n t and genera l l y b e n e f i c i a l . He 
spoke of a f i v e - s i x t h s m a j o r i t y r equ i remen t in a l e g i s l a t u r e . 
Some modern advoca tes ( e .g . A l a n G r e e n s p a n ) have ca l l ed for 
a const i tu t iona l requ i remen t tha t t h r e e - f i f t h s or two - th i rds 
of both houses of Congress be requ i red to pass f i s c a l 
leg is la t ion. One of the neg lec ted pa r t s of Propos i t ion 13, 
adopted by C a l i f o r n i a in 1978, is the requ i remen t tha t a l l new 
taxes be approved by two- th i rds m a j o r i t i e s in the l eg i s l a tu re . 

3. fVopor t iona l and p rog ress ive t a x a t i o n 

In his ea r l i e r t r e a t i s e , The Constitution of Liberty,'' P ro fesso r 
Hayek argued that p rogress ive r a t e s of income taxa t i on v i o ­
late the bas ic rule of l aw . By imp l i ca t i on if not e x p l i c i t l y , 
Hayek 's argument lends support to cons t i t u t i ona l r e s t r i c t i o n s 
against the imposi t ion of p rog ress ive t a x e s , or , in the U n i t e d 
Sta tes se t t i ng , to repea l of the 16th Amendmen t . More 
recent ly Mi l ton and R o s e F r i e d m a n have also c a l l e d for a 
repeal of the I6 th A m e n d m e n t and a cons t i t u t i ona l s t i pu ­
lation of ra te p ropor t iona l i t y in i ncome t a x a t i o n . ' 

A cons t i tu t iona l prohib i t ion of progression in t a x r a t e s 
would d r a m a t i c a l l y mod i f y the d is t r ibu t ion of tax sha res 
among d i f f e ren t ind iv idua ls and groups in the economy. It is 
not at a l l c l e a r , howeve r , wha t the d i rec t i on of e f f e c t on 
total t a x revenue , and spending, wou ld be . F r o m a g iven tax 
base, government can a l w a y s e x t r a c t more revenue under a 
proport ional than under a p rogress ive ra te s t r u c t u r e . 

^ . L i m i t a t i o n of t a x bases 

In the work that G e o f f r e y B rennan and 1 have just pub l i shed, * 
and in which we u t i l i se e s s e n t i a l l y the monopoly model of 
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government desc r ibed b r i e f l y above, we emphasise cons t i t u ­
t ional r e s t r i c t i o n of the bases or sources of revenue a l lowed 
to gove rnmen ts . I f , through cons t i tu t iona l means, the tax ing 
power can be l im i t ed to spec i f i ed bases or sources, ove ra l l 
revenue e x t r a c t i o n s can be kept w i th in boijnds, regard less of 
the success or f a i l u r e to modi fy y e a r - b y - y e a r budgetary 
dec is ions . 

F r o m th i s p e r s p e c t i v e , our ana lys i s lends strong support 
to the proposed b ix lge t -ba lance amendment to the Un i ted 
S l a t e s cons t i t u t i on . If the c e n t r a l government could, in f ac t , 
be requi red to m a i n t a i n budget ba lance as a normal ru le , the 
deb t - c rea t i on and m o n e y - c r e a t i o n opt ions for ra is ing 
revenues a r e ru led out . In genera l , both of these options 
invo lve ' t a x a t i o n ' , and such a cons t i tu t iona l re form amounts 
to a den ia l o f a c c e s s to these two ' tax ' sou rces . 

Our a n a l y s i s a l so suggests that governments should never 
be granted a c c e s s to c a p i t a l or wea l th taxat ion s ince this 
source for r e v e n u e ( l i ke publ ic debt) a l l ows government to 
ex tend i ts powers of f i s c a l exp lo i ta t ion beyond the "natura l ' 
l im i t s d i c t a t e d by gross income produced in a single t ime 
per iod. 

In de fence of t a x loopholes 

As noted e a r l i e r , any recogn i t ion of independent supply-s ide 
behaviour by government as a part of the f i s ca l process lends 
support to a r g u m e n t s for cons t i tu t iona l l im i ts on the e x e r c i s e 
of the f i s c a l power . R e s t r i c t i o n s of a l lowab le tax bases are 
suggested, but t a x bases themse lves may be so broadly 
de f ined as to m a k e such res t r i c t i ons meciningless. One 
means of reduc ing the m a x i m u m revenue potent ia l of govern ­
ment is to de f i ne a l l owab le bases for tax narrowly enough so 
a s to a l l o w (K j t en t i a l l y exp lo i ted taxpaye rs a c c e s s to 
subs t i tu tab le non taxab le opt ions. There is a posi t ive 
argument for the de l i be ra te in t roduct ion of const i tu t iona l 
guaran tees fo r ' loopholes ' or 'escapes ' f rom tax pressures. If 
governments know that e x c e s s i v e l y high tax ra tes w i l l shrink 
the t axab le base then th i s knowledge, in i tse l f , w i l l cause 
governments to keep such ra tes w i th in l im i t s . An example 
may be u s e f u l . Suppose that the Cons t i tu t ion a l lows 
government to t a x w ine but not beer . We can then be sure 
tha t the tax on wine w i l l not become over l y burdensome for 
the s imp le reason that the base for t ax f a l l s w i th e v e r y 
i nc rease in r a t e a s po ten t ia l taxpayers s w i t c h to beer , the 
nontaxed opt ion . With personal income t a x e s , res t r i c t i on of 
the tax base to money income rece ip ts w i l l insure ce i l ings on 
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ra tes that a r e re la ted to the ab i l i t y of persons to sh i f t into 
nonmoney, nontaxable opt ions. I should point out tha t our 
argument here runs d i r e c t l y coun te r to the n o r m a t i v e tax 
orthodoxy which e l e v a t e s ' comprehens i veness ' in t a x base to a 
posit ion of an idea l , and e s p e c i a l l y w i t h the income t a x . ' 

V L D I R E C T C O N T R O L S VIA C O N S T I T U T I O N A L C H A N G E 

The var ious proposals l i s ted above h a v e the advan tage that 
they a l low governments to m a k e tax ing and spending 
decis ions through ord inary p o l i t i c a l p rocess , wh i le th i s 
process i tse l f is con t ro l led by cons t i t u t i ona l l im i t s . In none 
of the schemes suggested, is t he re any a t t emp t to s p e c i f y 
d i rec t l y what the leve l of t a x r a t e s (and spending) sha l l be. 
Government is a l lowed to respond to the p ressures of c i t i z e n s 
and to i t s own revenue-spend ing needs a s condi t ions 
d i c ta te . The cons t i t u t i ona l c h e c k s a r e designed to p revent 
e x c e s s i v e exp lo i ta t ion of the t a x i n g power . 

A second , and qui te d i f f e r e n t , set of proposed c o n s t i t u ­
t ional cons t ra in t s on the f i s c a l au tho r i t y of gove rnmen ts 
involves much more d i r ec t con t ro l s . 

1. Cons t i t u t i ona l de f in i t ion of r a t i o be tween to ta l t a x 
revenue (or to ta l spending) and to ta l pro<Kjct or i rxrome, 
e i ther in t e rms of l eve ls or r a t e s in i n c r e a s e 

The most f am i l i a r of these proposa ls i nvo lves cons t i t u t i ona l 
l im i ts on the share in to ta l product or i ncome in the r e l e v a n t 
ju r isd ic t ion tha t may be c o l l e c t e d i n t a x e s or used in 
governmenta l ou t lays or on r a t e s of i n c r e a s e in th is s h a r e . 
Th is type of const ra in t f i r s t gamed p rominence in 1973 w i t h 
Governor Reagan 's Propos i t ion I , w h i c h w a s soundly de fea ted 
in C a l i f o r n i a . A f t e r the s u c c e s s of Propos i t ion 13 in 1978, 
however , seve ra l s ta tes h a v e i nco rpo ra ted ra t io - t ype l im i t s in 
their cons t i tu t ions , and, in l a te 1979, an amendment to the 
Uni ted S t a t e s Cons t i tu t ion was proposed wh ich l im i t s r a t e s of 
increase in federa l government o u t l a y s to r a tes of i nc rease in 
gross nat ional product . 

The advantage of these d i r ec t cons t i t u t i ona l con t ro l s l i es 
in their s p e c i f i c i t y ; the proposals put d e f i n i t i v e ce i l i ngs on 
to ta l t ax revenues or on t o ta l spend ing. The d isadvantage 
l ies , however , in the same f e a t u r e s ; because they are qu i te 
s p e c i f i c , the f l ex ib i l i t y of response of governments in the 
face of changing f i s c a l p ressures is r e d u c e d . In recogn i t ion 
of this d isadvantage, a lmos t a l l p roposa ls of this type h a v e 
escape c lauses incorpora ted . T h e s e c lauses a l low the 
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s p e c i f i e d r a t i o to be w a i v e d in emergenc ies , w i th e m e r g ­
enc ies de f ined by a qua l i f i ed ma jo r i t y of the l eg i s l a t i ve 
a s s e m b l i e s . Through these escape c l a u s e s , the d i r ec t cont ro l 
proposals co l l apse i n t o t he ind i rec t con t ro ls noted e a r l i e r . 

2 . Cons t i t u t i ona l c e i l i n g s on ra tes of s p e c i f i c U x e s 

The most p rominen t f e a t u r e of Propos i t ion 13 in C a l i f o r n i a 
was the cons t i t u t i ona l ce i l i ng p laced on the rate of t ax on 
r e a l p roper ty . It w a s probably this fea tu re more than any 
o ther that ensured the ove rwhe lm ing success of the propo­
s i t ion . Vo te rs w e r e ab le to pred ic t the results d i r e c t l y , in 
t e rms of t he i r own tax b i l l s . The major d isadvantage of such 
s p e c i f i c l i m i t s , h o w e v e r , l ies in the incen t i ve that such l i m i t s 
prov ide to government to sh i f t to non l imi ted sources and to 
h i ghe r - l eve l g o v e r n m e n t a l sources of revenues. Un less 
cons t i t u t i ona l c e i l i n g s a r e p laced on ra tes of al l t a x e s , there 
is no a s s u r a n c e tha t o v e r a l l leve ls of taxes w i l l be reduced . 

Vn. T A X L I M I T S IN T H E 1980s: C O N C L U D I N G R E M A R K S 

I have l i s ted and desc r ibed b r i e f l y d i f fe ren t proposals for 
cons t i t u t i ona l change tha t have emerged in the t a x - r e v o l t 
c l i m a t e of t he l a te 1970s in the Un i ted S ta tes . The 
mo t i va t i on and support for each one of these proposals a r i ses 
f rom the c o n v i c t i o n tha t ex i s t i ng leve ls of t ax ing (and 
spending) a r e 'too h igh ' , and tha t ord inary e lec to ra l po l i t i cs 
a r e un l i ke ly to c o r r e c t the s i tua t ion . E l e c t i n g 'bet ter ' 
po l i t i c ians and "bet ter ' po l i t i ca l par t ies may not be of much 
e f f e c t i n mod i f y ing r e s u l t s , g iven the s t ruc tu ra l f e a t u r e s of 
the f i s c a l p rocess and the inherent mofxjpoly powers of 
m o d e m gove rnmen t . 

I t is n a t u r a l in the A m e r i c a n se t t i ng to turn to 
c o n s t i t u t i o r ^ l r e f o r m as a means of cont ro l l ing governments 
that is independent of the d i rec t e l ec to ra l process. In this 
respec t , my d iscuss ion in this paper is re levant only in the 
Un i ted S t a t e s c o n t e x t . Cons t i tu t iona l h is to ry and 
cons t i tu t iona l a t t i t udes are d i f f e ren t in other Weste rn 
na t ions . Impos ing l i m i t s on g o v e r n m e n t s power to t ax w i l l 
obv ious ly not t ake on i den t i ca l c h a r a c t e r i s t i c s in d i f f e ren t 
cons t i t u t i ona l se t t i ngs . And , to the ex ten t that e x p l i c i t 
cons t i t u t i ona l c o n s t r a i n t is not an impor tant part of a nat ion's 
po l i t i ca l h e r i t a g e , t a x l i m i t a t i o n may prove more d i f f i c u l t . 

E v e n in the A m e r i c a n se t t i ng , the potent ia l e f f e c t i v e n e s s 
of cons t i t u t i ona l r e f o r m may be quest ioned. I have 
suggested e l s e w h e r e tha t our s i tuat ion may be descr ibed as 
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one of ' cons t i tu t iona l a n a r c h y ' , g iven the cont inu ing eros ion 
of meaning in our t rad i t i ona l cons t i t u t i ona l p recep t s . It is 
tempt ing to conc lude that modern L e v i a t h a n government is 
simply out of cont ro l and tha t w e are t i l t i ng at w indm i l l s in 
a l l discussions of cons t i tu t iona l c h e c k s . 

It seems to me , however , t ha t those of us who c a r e about 
l iber ty and who think about the s t r u c t u r e of soc ie t y a re 
moral ly obl igated to r e t a i n the f a i t h tha t the people c a n 
change the s t ruc tu re of the i r p o l i t i c a l o rder by cons t i t u t i ona l 
means and tha t po l i t i c ians w i l l honour t he r u l e s l a i d down, a t 
least wi th in some l im i t s of t o l e r a n c e . Pe rsona l l y , I was 
e x c i t e d and encouraged by the pos t -P ropos i t i on 13 c l i m a t e of 
opinion in the Un i ted S t a t e s . 

R e l a t i v e to 1979, I a m d iscouraged in 1980. My own 
assessment is that t a x - l i m i t a d v o c a t e s f a i l e d to "se ize the 
day ' . The opportuni ty that seemed to be a v a i l a b l e dur ing a 
f e w months in 1978 and 1979 may now have a l l but d i s ­
appeared . The e x t e r n a l e v e n t s of l a te 1979 and ea r l y 1980 
( I ran and A fghan is tan ) have s h i f t e d a t ten t i on t oward the 
needs for major i nc reases in m i l i t a r y spending. Th i s sh i f t in 
pr io r i t ies may have p rec luded s h o r t - t e r m success for any 
proposed f i s c a l l im i t s . Honest p red ic t ion suggests a r a t c h e t ­
l ike inc rease in the fede ra l gove rnmen t budget in the U n i t e d 
S t a t e s , w i th consequent i n c r e a s e s in the s i z e of the d e f i c i t s , 
and in the ra te of i n f l a t i on . R e a l t ax r a t e s seem more l i ke l y 
to r ise than fa l l in the e a r l y 1980s. OrK:e aga in we seem to 
be on the threshold of a per iod when m i l i t a r y p r i o r i t i es m a y 
generate a permanent sh i f t upward in the s i ze of the gove rn ­
menta l sec to r . 

Such a sh i f t does no t , o f c o u r s e , mod i f y the bas i c 
diagnosis. Nor does it m i t i g a t e the urgency of seek ing some 
means of imposing f i s c a l l i m i t s . Indeed, the problem 
becomes worse w i t h e a c h upward tnove in the r a t c h e t . Bu t 
the a t ten t ion span of the pub l ic is s e v e r e l y l i m i t e d , and the 
whole t ax - revo l t package of not ions m a y be p laced on the 
back burner wh i le we conce rn o u r s e l v e s w i t h shor ing up our 
defences. In th i s se t t i ng , i t becomes c r i t i c a l l y impor tant to 
prevent government a c c e s s to a new ma jo r revenue sou rce , 
such as the proposed value-added tax. E n a c t m e n t of l eg i s ­
lat ion author is ing u t i l i sa t ion of th is t ax base would be a 
tragedy of major proport ions and would guaran tee tha t rea l 
tax ra tes inc rease ve ry subs tan t i a l l y and to pe rmanen t l y 
higher l e ve l s . 

It is also impor tant to recogn ise more fu l l y the hidden t ax 
that in f la t ion rep resen ts , and the a u t o m a t i c i r K r e a s e s in rea l 
ra tes of income tax tha t i n f l a t i on gene ra tes . I t is a lso 
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impor tant to recogn ise tha t the m i l i t a r y draf t is best i n te r ­
preted a s a ve ry unjust tax on those who are conscr ip ted , a 
t a x tha t would not pass the cons t i tu t iona l tests of equi ty if 
ca l l ed by such a n a m e . F i n a l l y , the set of costs a r b i t r a r i l y 
imposed in blunderbuss po l i t i ca l a t t emp ts a t p reven t ing 
in f la t ion d i r e c t l y amount to t a x e s that produce no revenues . 

My d iagnosis is tha t t a x e s are a l ready 'too high", and tha t 
the d i spa r i t y be tween wha t taxes should be and what they a r e 
w i l l i n c r e a s e as r e a l r a t e s go up. I a m conv inced that 
cons t i t u t i ona l l i m i t s on the tax ing and spending power of 
government can be e f f e c t i v e . The even ts of 1980 suggest to 
me only tha t imp lemen ta t i on of cons t i tu t iona l re fo rm w i l l be 
more d i f f i c u l t than it seemed in 1979. 

A constitutionally imposed and defined fiscal and mone­
tary franiework is a necessary requirement for ttte viability 
of a tolerably free society. There is now more agreement on 
th is s t a t e m e n t of n o r m a t i v e pr inc ip le than at any t ime during 
my th ree and one-ha l f decades of re f lec t ions on such 
m a t t e r s . Th i s f a c t a lone provides grounds for op t im ism. 
Ideas a r e c h a n g i n g ; i ns t i t u t i ona l change w i l l fo l low unless w e 
have passed the point of no r e tu rn . 
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Notes 
1. Cambridge Univeriity Preu, 1980. 
2. I have already suggested that, in my view, governments in this century, 

and throughout the Western world, have grown in size and scope beyond 
the limits that would have allowed us to explain their operation in terms 
of what we may call the traditional or orthodox model. For purposes ol 
dacussion here, we can label this model as that of the productive state. 
In this perspective, governmental activity is explained as the observed 
response to the emerging demands of the citizenry. The activity is pro­
ductive in that desired public goods are supplied. Viewed in this light, 
there is no diagnosed breakdown or failure In political process. There is 
no cause for coryrem or alarm about taxes, or sperKjing, being too high' or 
about how high they may go. As I noted, my view It that any such pro­
ductive state model fails utterly to explain the growth of government in 
this centiry and notably during the decades of the 1960s and 1970s. We 
need, therefore, alternative positive theories of how government operates 
so as to move beyond any conceivable boundaries of "productive' activity. 
University of Chicago Press. 1979 
University of Chicago Preu , I960 
Free to C?ioo»e, Seeker and Warburg, London 1980 
The Powar to Tax, Cambridge University P r e u , 1980. 
M this point I should acknowledge some indebtedness to a beloved leader 
m the Mont Pelerin Society, the late Bruno Leoni. Many years ago he 
advanced euentially the argument that 1 have sketched out here in 
defence of commodity taxation as opposed to income taxation. At the 
time, my own mind-set was too cloae to the modern orthodoxy to 
appreciate fully Leoni's argument. 
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The p r i nc ipa l t a x i n g power of the F e d e r a l Pa r l i amen t is con ­
ta ined in S e c t i o n 51( i i ) of the Cons t i t u t i on . Th is power is 
exp ressed in a gene ra l f o rm but is sub ject to c e r t a i n express 
q u a l i f i c a t i o n s . T h u s , t a x laws must not d i sc r im ina te be tween 
S t a t e s or pa r t s of S t a t e s . Sec t ion 99 provides that the 
C o m m o n w e a l t h sha l l not g ive p re fe rence to one Sta te or any 
part the reo f , and S e c t i o n 88 requ i res that duties of cus toms 
sha l l be u n i f o r m . S e c t i o n l l * * prohib i ts the imposi t ion by the 
C o m m o n w e a l t h of any t a x on property of any kind belonging 
to a S t a t e , w h i l e Sec t i ons 53 to 55 conta in provisions about 
the manner in wh i ch tax l a w s may be enac ted . 

The p r i nc ipa l t ypes of t ax lev ied by the Commonwea l th 
a r e income t a x , c u s t o m s , e x c i s e , sa l es tax and (unt i l 1971) 
payro l l t a x . E s t a t e duty and g i f t duty were abol ished a s 
f r o m 3uly 1st , 1979. 

The C o m m o n w e a l t h and the S t a t e s have concur ren t 
powers of t a x a t i o n , sub jec t to the impor tant excep t ion tha t 
the C o m m o n w e a l t h has e x c l u s i v e cont ro l over cus toms and 
e x c i s e . B y v i r t u e of s .90 of the Cons t i t u t i on , the S ta tes are 
proh ib i ted f r o m impos ing th i s fo rm of t a x a t i o n . These dut ies 
of e x c i s e , e s p e c i a l l y in the fo rm of sa les tax and duties of 
cus toms on i m p o r t s , a r e the most impor tant revenue- ra i se rs 
for the C o m m o n w e a l t h a f t e r income t a x . The S ta tes are l e f t 
w i t h other f o rms of t a x . However , as a p rac t i ca l m a t t e r the 
C o m m o n w e a l t h has a c q u i r e d e x c l u s i v e power to impose 
income t a x e s . Th is r esu l t has fo l lowed, not f rom anyth ing 
con temp la ted in t h e C o n s t i t u t i o n , but f rom the in te rp re ta t i on 
of S .96 by the H igh C o u r t in the F i r s t ' and Second* Un i fo rm 
T a x c a s e s . 

The h i s to ry of the U n i f o r m T a x Scheme began in World 
War I I . Fo r the dura t ion of the war the Commonwea l th took 
over the i rxrome t a x f i e l d and the S t a t e s were persuaded not 
to use the i r i ncome tax powers . In re tu rn , the F e d e r a l 
government r e i m b u r s e d the S t a t e s on the basis of t he i r annual 
ave rage revenues f r o m 1939 to 19*2 . A t the 19*6 P r e m i e r s ' 
C o n f e r e n c e the C h i f l e y Gove rnmen t decided to cont inue the 
U n i f o r m T a x S c h e m e . Under th is a r rangement the C o m m o n -
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wea l t h imposes a genera l i ncome t a x and then m a k e s g ran t s 
to the S ta tes under Sec t i on 96 , on cond i t ion that the S t a t e s 
have not used the i r income t a x powers in the past y e a r . Th is 
scheme has e f f e c t i v e l y exc luded the S t a t e s f rom income 
taxa t ion . 

In 1976, howeve r , the f i r s t s t a g e of w h a t h a s b e c o m e 
k rwwn as the 'new f e d e r a l i s m ' was in t roduced w i t h the 
passage of the S t a t e s ( P e r s o n a l fncome T a x Sha r i ng ) A c t . 
Under this A c t , wh ich rep laces the genera l revenue g ran ts 
made under the S ta tes G r a n t s A c t , the C o m m o n w e a l t h has 
guaranteed the re tu rn of a f i x e d propor t ion of persona l 
income tax revenue to the S t a t e s . 

Indiv iduals w i th a t axab le income of less than $'f,0'»l pay 
no income tax under 1980-81 r a t e s . F r o m $'>,0'»2 to $17,239 
the marg ina l r a te is 32 per c e n t , f r o m $17,2'»0 to $3'»,*78 it is 
46 per cen t and fo r t axab le i ncome above $3<»,*79 i t is 60 
percen t . Corpora t ions pay a p r i m a r y ra te of 'f6 per cen t on 
the whole of the i r taxab le income and 50 per cent on und i s t r i ­
buted p ro f i t s . A shareho lder r e c e i v i n g d iv idends does not 
rece ive a c red i t for the tax a l r eady paid by the co rpora t ion . 

Borrowing by the F e d e r a l g o v e r n m e n t and the S t a t e s is 
largely cont ro l led by the A u s t r a l i a n Locin C o u n c i l . T h e 
F e d e r a l government may s t i l l bor row independent ly for 
defence and both the F e d e r a l gove rnmen t and the S t a t e s can 
s t i l l get loans for t empora ry purposes . The Loan Counc i l 
usual ly m e e t s once a y e a r and i t d e c i d e s how much money 
should be borrowed on behal f of the C o m m o n w e a l t h , the 
Sta tes and other S ta te and F e d e r a l bodies. It is usua l l y 
composed of the s ix S t a t e p r e m i e r s , the F e d e r a l T r e a s u r e r 
and the P r i m e Min is te r . T h e L o a n C o u n c i l was the resu l t of 
the F i n a n c i a l Ag reement w h i c h w a s e n t e r e d into by the 
Sta tes and the C o m m o n w e a l t h in 1927 and inser ted as S e c t i o n 
I 0 5 A in the Cons t i tu t i on in 1929. 

In recen t y e a r s , recourse has been had to a par t of the 
Agreement which enables S t a t e s to borrow moneys abroad by 
unanimous decis ion of the L o a n C o u n c i l . Whi le the moneys 
are borrowed in the name of the S t a t e , they a r e , for the 
purposes of the F i n a n c i a l A g r e e m e n t , t r e a t e d a s moneys 
borrowed by the C o m m o n w e a l t h for and on behal f of the 
par t i cu la r S ta te or S t a t e s . 

Of g rea t impor tance to F e d e r a l f i n a n c i a l r e la t i ons has 
been the use by the C o m m o n w e a l t h of S e c t i o n 96 of the 
Cons t i tu t ion . Under th is s e c t i o n , t i ed or spec ia l -purpose 
grants and genera l revenue g ran t s a r e made by the 
C o m m o n w e a l t h . Any cond i t ions wha t soeve r may be a t t a c h e d 
to these grants (other than those opposed to s p e c i f i c 
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Cons t i t u t i ona l proh ib i t ions or guaran tees) and this has led to 
the C o m m o n w e a l t h ' s assuming cont ro l over S ta te po l icy in 
a r e a s such as h e a l t h , educa t ion , t ranspor t , roads, conse rv ­
at ion and the e n v i r o n m e n t , despi te the absence of any d i r ec t 
power a l l ow ing the C o m m o n w e a l t h to leg is la te in these 
f i e lds . 

In gene ra l , a s a resu l t of the Commonwea l th ' s c o n s t i ­
tu t iona l t a x a t i o n powers , the Un i f o rm T a x Cases and Sec t ion 
96 g ran ts , the F e d e r a l G o v e r n m e n t has assumed the dominant 
ro le in C o m m o n w e a l t h - S t a t e f i nanc ia l re la t ions. 

Notes 
1. South Au.*ro/<a v. CommonweolUi (19*2) 65 C .L .R . J71. 
2. Victcrta and Sew South Waits v. Commonwealth (19J7) 99 C . L . R . 575. 
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L I N T R O D U C T I O N 

The soc ia l s i g n i f i c a n c e of proper ty r ights has been the sub ject 
of end less deba te . The posi t ions taken have ranged f rom 
L o c k e ' s thes is tha t p roper ty is a na tu ra l r ight which se rves to 
p ro tec t the ind iv idua l f r o m the s ta te , to Proudhon's c r y tha t 
'p roper ty is t he f t ' . 

Most of the t i m e , the debate has tended to use the 
language and c o n c e p t s of phi losophy, po l i t i cs or l aw . The 
sc i ence of e c o n o m i c s has had c o m p a r a t i v e l y l i t t l e to say 
about the prob lem un t i l recent t imes . This is because 
econom ic theory t r ad i t i ona l l y ignored the d is t inc t ions 
be tween the va r i ous possible schemes of property ownersh ip , 
such as g o v e r n m e n t a l , co -ope ra t i ve and p r i va te . C l a s s i c a l 
ana l ys i s assumed the e x i s t e n c e of p r i va te property r igh ts a s 
the basis of e c o n o m i c behaviour and t rea ted other fo rms of 
proper ty ownersh ip as if the i r consequences w e r e no 
d i f f e r e n t . E v e n the d iscuss ion of issues such as na t i on ­
a l i sa t i on tended to assume tha t it was i r re levan t whe the r the 
sha res in an i ndus t r i a l conce rn w e r e owned by the government 
or by members of the pub l i c . 

Th is impress ion of i r r e l e v a n c y was re in fo rced by the wide 
a c c e p t a n c e of B e r l e and Means's 1933 s tudy ' which conc luded 
tha t a d i vo rce of ownersh ip f rom cont ro l in the modern 
corpora t ion had m a d e t rad i t iona l concepts of proper ty 
inapp l i cab le and c a l l e d for a new fo rm of economic o rgan i ­
sa t ion in s o c i e t y . A l though w i th in a few yea rs other studies 
using i n fo rma t ion w h i c h had not been ava i l ab le to Be r l e and 
Means cas t doubt on the i r f indings, the Ber le and Means v i e w 
rap id ly found i ts way in to or thodox doc t r i ne . 

Howeve r , in the las t f i f t e e n years or so, a number of 
econom is t s , o f whom the best known is perhaps Pro fessor 
A r m e n A l c h i a n , have made studies of d i f fe ren t fo rms of 
proper ty e n t i t l e m e n t and t r i ed to d iscover whether there are 
cons is ten t d i f f e r e n c e s in the resu l ts produced by the var ious 
f o rms . F r o m the e v i d e n c e so uncovered , they have e n d e a v ­
oured to c o n s t r u c t a theory to exp la in these d i f f e rences in a 
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manner which is consistent with economic doctrine. 
The resulting 'property rights approach', as the new 

learning is commonly called, takes the view that there is a 
nexus between ownership rights, incentives and economic 
behaviour. Its findings are said to explain a wider class of 
observable economic facts than previous doctrine; it 
certainly constitutes a further demonstration of the inter­
dependence of the legal system and economic performance. 

The relevance of this learning to Australian consti­
tutional practice is this. One of the few specific protections 
for individual rights contained in the Commonwealth of 
Australia Constitution is s .51(xxxi) . This paragraph gives to 
the Commonwealth Parliament power to make laws with 
respect to the acquisition of property on just terms from any 
State or person for any purpose in respect of which the 
Parliament has power to make laws'. This provision was 
adopted at the Constitutional Conventions with almost no 
discussion.* It was designed to make it clear that the 
Commonwealth did have such a power, rather than leaving 
the power to be inferred f rom other paragraphs of s.51, such 
as the incidental power in paragraph ( x x x i x ) . The 'just terms' 
requirement appears to have been taken for granted, although 
one delegate, with touching Victorian innocence, asserted 
that the phrase was unnecessary because it could be presumed 
that the Federal Parliament would always act in accordance 
with principles of justice.* 

Like any other constitutional provision expressed in 
general terms, s.51 (xxxi) could be given a wide interpretation 
or a restrictive one, or something in between. The High 
Court Justices who apply it are presumed to be above part­
isan passions, but at the same time they must to some extent 
share the attitudes and beliefs of the day if their decisions 
are to be generally acceptable. Accordingly, if property 
rights are seen as having a philosophical and social import­
ance, but no particular economic significance, it is more 
likely that they wi l l be required to give way to other 
competing interests than if they are seen to have an 
important and continuing role in the day-to-day working of 
the economy. 

This essay will therefore begin by outlining the new 
economic theory of property rights. Then, assuming this 
theory to be sound (and as fa r as I know it has not yet been 
dented by other economists), the essay wil l analyse the 
operation of the constitutional provision, especially in recent 
times, to see whether this new knowledge makes any changes 
of judicial approach desirable or l ikely . 
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n. ECONOMIC S I G N I F I C A N C E OF P R O P E R T Y R I G H T S 

It is clear enough that a law giving effect to private 
contracts is basic to the operation of a market economy. 
Contract law enforces compliance with private bargains for 
one simple reason: to keep down interest rates. As Adam 
Smith said, 'When the law does not enforce the performance 
of contracts, it puts a l l borrowers nearly on the same footing 
with bankrupts or people of doubtful credit in better 
regulated countries. The uncertainty of recovering his 
money makes the lender exact the same usurious interest 
which is usually required from bankrupts. Among the 
barbcirous nations who over-ran the western provinces of the 
Roman Empire, the performance of contracts was lef t for 
many ages to the fa i th of the contracting parties. The 
Courts of Justice of their kings seldom intermeddled in i t . 
The high rate of interest which took place in those ancient 
times may perhaps be partly accounted for from this 
cause'.* In economic terms, the law of contract is designed 
to keep down transaction costs so as to enable more 
exchanges to take place, thereby increasing the national 
income. 

If a law of contract were al l that was necessary for a 
market economy, then one would think that it would not be 
too d i f f icu l t to establish operating markets in socialist 
countries, where virtually al l property is owned by the 
state. Attempts have been made to do this, but socialist-
bloc economists appear to be dissatisfied with the results and 
continue to ask their Western colleagues how their markets 
can be made to match the performance of those in western 
countries. The reply has usually been that it would be 
necessary to introduce more private property rights in order 
to make markets work as they should. Unless this is done, 
the results of market allocation would, it is said, seem 
perverse or deficient. Private property rights are therefore 
seen as the second indispensable ingredient of a market 
system. The new property rights theory offers an 

explanation as to why this should be so. 
Property rights are defined for these purposes as the 

sanctioned behavioural relations among men that arise from 
the existence of goods (including land and intangibles) and 
pertain to their use. These relations specify the norms of 
behaviour with respect to goods that every person must 
observe in his daily dealings with other persons, or suffer the 
sanctions for non-observarnre. The result of these specified 
norms of behaviour is that the holder of a property right has 
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an expectation that his decisions about the uses to which 
goods wi l l be put wi l l be eHect ive . The owner wi l l thus reap 
the fruits of a wise decision or wil l be responsible for the 
consequences of a bad one. * 

The function of private (or, to use Maine's convenient 
term, 'several') property is to give as many people as possible 
an interest in the eff ic ient use of resources. It does so by 
enabling the owner to decide how his property wi l l be used, 
and allowing him to appropriate the income stream generated 
by its productive use (subject to taxation and other const­
raints). Making the owner's present income depend on the 
way in which resources are employed encourages him to 
search for the most e f f ic ient present use of those resources. 

Where day-to-day control is delegated to management, 
this motivation is transmitted to the mar\ager via a process 
described as the individual decision-maker's "utility maxi­
misation curve'. This utility maximisation postulate, of 
which more wil l be said later, explains why a manager would 
seek to maximise the profits available to shareholders in a 
company where shareholdings are widely dispersed. Thus, as 
an end result, the fac t that, even in the absence of real 
competition, Ansett Airlines uses resources more economic­
ally than Trans-Australia Air l ines , its government-owned 
counterpart, is ascribed to the action of private property 
rights.* 

More importantly, by making the owner's present capi ta-
lisable, saleable wealth depend on the future income-earning 
capacity of the property, property rights give him an 
incentive to husband the resource and preserve some of its 
productive capacity for future generations. The fac t that a 
house occupied by its owner b usually maintained in better 
condition than one occupied by a tenant is a famil iar illus­
tration of this tendency. Similarly, it is for this reason that 
(conventional wisdom to the cont rary ' notwithstanding) the 
greatest damage to the environment has occurred where pr i ­
vate property rights to the resource in question are not 
recognised, such as in relation to streams, the seas, the air, 
whales and the l ike. Thus, if whales are over-hunted, it is 
because it is not possible to take title in a live whale; this 
fact gives the whaler an incentive to ki l l as many whales as 
possible in the short term, since restraint on his part alone 
wil l not ensure that larger numbers of whales are available in 
the future. On the other hand, the taking of title by the 
Commonwealth to a two-hundred mile maritime economic 
zone should give the Government an incentive to practise 
conservation in relation to whales and other undersea 
resources.' 
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This does not mean that private property is a sacred 
absolute. As an empirical institution it is, and should be, 
subject to regulation. Parliaments have in fact thought it 
desirable to remove from the bundle of rights that constitute 
ownership a number of prerogatives that are judged detri­
mental to others, such as the right to erect a tall building on 
the approach to an airport, the right to abuse a patent for the 
purposes of monopolisation, or the right to open a glue fac t ­
ory in Bellevue Hi l l . But, subject to limitations of this kind, 
the owner's decisions about the uses to which his property wi l l 
be put remain e f f ec t ive , as does his expectation of being able 
to reap the income generated by its productive use. Or 
rather, that was the general position until the advent of SA7 
(8) and (9) of the Trade Practices Act 1974-77, which is used 
as our legal case study below. 

Property rights learning has relevance to a variety of 
other fields as wel l , besides public law. It may, for example, 
help management to choose between possible schemes for 
employee participation. If employees are issued with share 
options, the e f f ec t of the employees' actions on the 
company's prosperity w i l l be capitalised in the present market 
value of the shares. A propensity among worker-share­
holders to support wild-cat stoppages or demarcation disputes 
wil l become known to the stock market and will immediately 
depress the saleable value of the shares held by the 
employee. On the other hand, a system of profit-sharing wil l 
be less e f fec t ive in directing employees towards awareness of 
the total range of the e f fec t s of their actions, since earnings 
do not adequately ref lect changes in capital value. Current 
earnings re f lec t the short-term effects of present conduct 
but are less responsive to its longer-run implications. 
Accordingly, a management which wants its employees to 
have an interest in both the short-term and the long-term 
prosperity of the company should opt for the issue of share 
options rather than for profit-sharing. ' 

Internalising externali t ies 

We should now look a l i t t le more closely at the conceptual 
basis of property rights theory. The theoretical basis for the 
conclusions about the function of property rights is the 
proposition that these rights provide an incentive to achieve 
greater internalisation of externalities. An externality, for 
these purposes, includes costs and benefits (whether pecu­
niary or not) which are not brought home to the person 
bringing them about. Thus, I may wantonly throw garbage 
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into a public lake, thinking of it as a kind of f r e e ' dump. But 
my action is not free; it has a cost, namely the detriment 
imposed on other users of the lake. But af ter the garbage 
has drifted away, that cost is not brought home to me in any 
substantial way. It is an 'externality' . On the other hand, if 
the lake is on my property and I can with relatively l i t t le cost 
exclude trespassers who might themselves pollute the lake, 
that externality is internalised: I now have an incentive to 
keep the lake clean, because a piece of land with a clean lake 
has a higher capital value than the same piece of land with a 
polluted lake. 

Property rights can develop of their own accord whenever 
the gains from internalisation become larger than the costs of 
internalisation. The paradigm illustration of this 
phenomenon is the growth of private property rights in 
hunting land among the Indians of the Labrador Peninsula. 
As was indicated above, externali t ies can often be observed 
in relation to hunting. Because no hunter can control hunting 
by others, it is not in his interest to invest in maintaining or 
increasing the stock of game. The result is over-hunting. 
The externality generated by a successful hunt is the cost 
imposed on later hunters who must work al l the harder to 
catch any game. 

Before the commercial fur trade became established in 
Labrador, the Indians hunted game primarily for food and only 
incidentally for the relatively small number of furs required 
for the hunter's family. An externali ty was clearly present, 
but it was of such small economic significance that it did not 
need to be taken into account. At this stage there was no 
private ownership in land. But when the fur trade began to 
grow, the value of furs to the Indians greatly increased and 
the scale of hunting soared accordingly. The externalities 
involved in free hunting became much more apparent, and the 
property system therefore began to change so as to take 
account of the economic e f f ec t s which had become im(>ortant 
because of the fur trade. 

By the beginning of the eighteenth century, territorial 
hunting and trapping arrangements by individual famil ies 
were starting to develop. Particular pieces of land about 
two leagues square were appropriated for each group to hunt 
exclusively. Sanctions against trespassing came into use. In 
some instances extensive conservation practices were adopt­
ed. Thus, the fur trade made it economic to encourage the 
husbanding of fur-bearing animals; this made it necessary to 
prevent poaching; this in turn led to the socio-economic, and 
subsequently 'legal', changes in the tenure of hunting l a n d . " 
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Derogation f rom private rights 

The growth of private property rights, therefore, is the result 
of such factors as new technology, changes in the basic cond­
itions of supply or demand, and changes in attitudes. They 
develop when the gains of internalisation become larger than 
the cost of internalisation. Orwre established, they produce 
the resource allocation and conservation consequences which 
we have noted. Derogations from private property rights 
have corresponding results in the opposite direction. 

Communal ownership may be taken to mean a right that 
can be exercised by a l l members of a community. Grazing 
rights in England to a considerable extent had this communal 
quality before the enclosure movement. Communal owner­
ship would be rare or non-existent in Australia, though. An 
attempt in Milirrpum v. Nobalco Pty. L t d . to obtain legal 
recognition for a doctrine of communal aboriginal title was 
unsuccessful, although the legal obstacle to recognition was 
not the collective element but the absence of any concept of 
land ownership in aboriginal law. Again, contrarily to a 
widespread belief, public streets, parks and beaches are 
actually instances of private, not public, ownership. They 
are the private property of the municipality, of trustees or of 
the State or Federal government, who generally choose not to 
exercise their right to exclude us from them. Communal 
ownership is from time to time put forward as a more 
enlightened form of entitlement than private property, with 
its mean-sounding right of the owner to exclude others from 
exercising the owner's private r i gh t s . " 

But as a general system of property entitlement, 
communal ownership has serious disadvantages. This is 
especially true in the context of producer goods, where 
communal ownership wi l l tend to lead to actions that are 
wasteful or short-sighted. Professor Demsetz gives this 
example of the problems of communal land ownership: 

Suppose that land is communally owned. Every person 
has the right to hunt, t i l l , or mine the land. This form 
of ownership fa i ls to concentrate the costs associated 
with any person's exercise of his communal rights on 
that person. If a person seeks to maximise the value of 
his communal rights, he wi l l tend to over-hunt and over­
work the land because some of the costs of his doing so 
are borne by others. The stock of game and the 
richness of the soil wi l l be diminished too quickly. It is 
conceivable that those who own these rights, i.e., every 
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member of the community, can agree to curtail the rate 
at which they work the lands if negotiating and policing 
costs are zero. Each can agree to abridge his rights. 
It is obvious that the costs of reaching such an agree­
ment wil l not be zero. What is not obvious is just how 
large these costs may be. 

The great drawback with communal property, therefore, 
is that the ef fec ts of a person's actions on his neighbours and 
on future generations will not be taken ful ly into account in 
individual decision-making. Communal property therefore 
gives rise to great externali t ies. Thus, the destruction of the 
forest lands of England and of China is attributed to the lack 
of any well-defined property rights in them. On the other 
hand, the private owner with his power to exclude others can 
usually expect to realise the rewards associated with cons­
erving forests or game and enhancing the fe r t i l i ty of the 
land. This concentration of benefits and costs on owners (the 
internalisation of the externalit ies) creates incentives to use 
resources more ef f ic ien t ly , both in the short term and the 
long term. 

The mere failure to enforce the law against theft or 
trespass may have economic repercussions of a similar 
nature. Non-enforcement wi l l raise the cost of protection 
against invasions of property rights. The more expensive this 
protection becomes, the more theft and trespass there wi l l 
be. People wil l then be prepared to pay only a lower price 
for property which is vulnerable to such incursions. This 
lower market price wil l understate the real value of those 
assets and thereby reduce the incentive to produce them. 
Thus, the more likely it is that something wi l l be stolen, the 
less of it wil l be produced. 

Both the problems of communal ownership and the conse­
quences of failure to police theft are illustrated by an 
example drawn from the nut farms of Tripolitania. There, it 
would appear, potentially lucrative almond trees have been 
forsaken in favour of cattle-raising because of the common 
ownership of land. This is explained by the fac t that the cost 
of policing the investment in an almond tree, which is perm­
anently attached to the common land, is high, whereas catt le 
may be driven home at night. Similarly, in South-East Asia , 
some types of investment tend to decline when a private 
fishing ground becomes non-exclusive. A privately owned 
paddy-field fishery will receive more intensive feeding than if 
the same fish were placed in a common lake. Here again, 
the cause is the higher cost of protecting the investment in 
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private feeding, arising from the non-exclusive use of the 
common lake . ' * 

The ownership and control issue 

It might be argued that the foregoing may be all well and 
good, but that it has no application to modern corporate 
enterprise in which there has been such a divorcement 
between the ownership of shares and the control of the 
corporation by management that the shareholder should no 
longer be entitled to the fu l l receipt of the advantages 
derived from ownership. The behaviour of managers and 
employers is so insulated from the interests of the owners 
that the conventional picture of a manager working to 
increase the wealth of the owners is no longer true. 

Of these and similar views Alchian says: Though these 
pronouncements lack empirically refutable content, their 
emotional impact r ivals that of a national anthem'.'* 

The approach of the property rights school to the 
separation issue is two-fold. Firs t , they do not directly rely 
on the assumption that the objective of the organisation is to 
maximise shareholders' profits. This they regard as too blunt 
an instrument. Instead, they concentrate their attention on 
the motivation and behaviour of the individual decision-maker 
in the organisation. It is his objectives that are under 
scrutiny, not those of the organisation. Instead of treating 
the f i rm as the unit of analysis and assuming that the 
interests of the owners are given exclusive attention through 
the process of the firm's profit maximisation, the emphasis on 
the individual manager's 'utility maximisation curve' 
highlights individual adjustment to the economic environment 
and seeks to explain the firm's allocation of resources by 
studying individual actions within the organisation. 

This rejection of the firm's profit maximisation as the 
basic behavioural postulate to explain the actions of decision­
makers in a market economy is an important step. It 
apparently makes it possible to study a variety of different 
patterns of managerial behaviour, all based on the assumption 
that the decision-maker is motivated by self-interest and a 
desire to move towards the most favourable position in the 
organisation that is open to him. 

The profit-making objectives of the shareholders remain 
in the picture as a set of institutional constraints which the 
manager must take into account when pursuing his own 
happiness.'* It is in the interests of the individual decision­
maker to keep in mind the profit-maximising aspirations of 
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the owners, because he himself is competing in a market 
consisting of individuals offering management services on the 
one hand, and investors seeking to buy managerial services 
for their investments on the other hand. A manager who in 
the past has shown an ability to generate higher profits for 
shareholders wil l himself have a higher market value. His 
higher price represents the mau-ket's anticipatory capi tal­
isation of his value as a generator of profits. This process 
takes place not merely in the open market for managers, but 
also, in large organisations, in a highly ef f ic ient internal 
market. Many readers, and not only academics, would agree 
with Alchijffi that the market for men engaged in business 
management is not the only one of its kind: 

Few of us at the University of Cal i fornia strive to 
produce superior products in research and teaching 
because the taxpayers of Cal i fornia are uppermost in 
our interests. It is the appeal we offer to other 
potential employers that induces us to act as if we were 
trying to satisfy our present employer's interests. Only 
if my future were irrevocably tied, like a slave, to my 
present employer would my behaviour match that of the 
folklore indolent manager.' * 

The utility maximisation postulate seems to be a more 
flexible and refined instrument than the classical notion of 
f i rm profit maximisation, but it s t i l l assumes that share 
owners in one way or another have an influence on the 
behaviour of managers. Consequently, the property rights 
approach could not allow the basic Berle and Means thesis to 
go irchallenged. Alchian accordingly points out that the 
empirical evidence for the separation theme consists solely of 
the dispersion of shareholdings in the largest corporations, 
combined with the advantages which management possesses 
in a proxy contest. E . L . Wheelwright's study of the 
ownership and control of Australian companies certainly 
seems to assume that dispersion equals separation. But this 
is not enough, in Alchian's view. A greater number of owners 
implies a greater variety of owners, some of whom will have 
more knowledge of the particular business. Again, if the 
executives of management-controlled companies in fac t 
subordinated the interests of shareholders to their own, one 
would expect that such companies would be less profitable 
and that their shares would decline in value by comparison 
with those of owner-controlled companies. One would also 
expect that the tenure of o f f i ce of executives in manage-
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ment-controlled companies would be longer. Over time, it 
might be expected that investors would have lost interest in 
buying shares in companies in which shareholder interests 
were less heeded. Y e t , af ter forty years, Alchian argues, 
there is no empirical support for any of tt^ese propositions. 

At the same time, the findings of other American 
researchers have suggested that the separation theory r»o 
longer applies; they have, indeed, cast great doubt on 
whether it was ever true. This new work makes use of 
shareholding data which have only recently become available 
because of changes in the Securities and Exchange 
Commission's insider disclosure rules, which make the stock 
held by the immediate family of off icers and directors more 
visible. This evidence challenges the contention that the 
stock of large corporations is so widely dispersed that non-
owning managers are in control. An instance of this new 
evidence concerns a director of Texaco, who reported in 1963 
that he was the owner of, or interested in, 22^,1*7^ shares -
somewhat less than 0 . 1 % ; in 1970, under the new require­
ments to disclose family share transactions, he reported an 
interest in 2,952,030 shares - the difference being the 
holdings of his w i f e , who was reporting the sale of 200,000 
shares. 

The original Berle and Means findings were almost at the 
outset put in doubt by, among others, the study published by 
the Temporary National Economic Committee in 19UQ. This 
study, because it had access to particulars of the holdings of 
the twenty largest shareholders (information unavailable to 
Berle and Means) found controlling shareholder interests in 
f i f teen corporations that had been declared to be manage­
ment-controlled by Berle and Means. 

Moreover, there seems to be a good deal of eviderure to 
suggest that in the United States owner control has been 
increasing as a result of merger activity in the 1960s and 
1970s, so that control of business in the United States is in 
f ac t increasingly passing into the hands of a small group of 
wealthy individuals and families. Therefore, according to 
one study, not only were over 5/6ths of the nation's non-
regulated productive businesses controlled by owner-
managers, but increases in owner control were proceeding 
with the increased aggregate concentration brought about by 
merge r s . " 

If these findings are sound, and if they can, as seems 
likely, be transposed to Australia, we are driven to the 
conclusion that the ownership and control of corporations 
indeed presents a problem. But the problem is exactly the 
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reverse from that which orthodoxy has believed. It is not 
that there is a separation between ownership and control, but 
that if anything there is an increase in ownership control 
which presents dangers because the ownership is concentrated 
in relatively fewer hands, with an increase in the likelihood 
that the same owner wil l control competing corporations. 
The anti-competitive risks inherent in this suggest that an 
amendment to the Trade Pract ices Ac t may be needed. But 
at the end of the day we are le f t with no apparent jus t i f i ­
cation for the proposition that property rights no longer have 
economic relevance because ownership has been separated 
from control. 

DL L E G A L O P E R A T I O N OF T H E C O N S T I T U T I O N A L 
S A F E G U A R D 

Section 51(xxxi) of the Constitution is 'a provision of a 
fundamental character designed to protect citizens from 
being deprived of their property by the Sovereign State 
except upon just t e r m s ' . " The grant of an express power 
subject to the just terms limitation means that other powers 
must not be interpreted so as to give the Commonwealth 
power to legislate for the acquisition of property otherwise 
than under para, ( x x x i ) . " The exercise of the power is 
subject to two limitations: (1) it must be for a purpose in 
respect of which Parliament has power to make laws; and (2) 
it must be on just t e r m s . " Every valid law under paragraph 
(xxxi), therefore, will have two purposes, acquisition and 
another legislative purpose within s . 3 l . It is clear (although 
the contrary was argued by the Solicitor-General in Trade 
Practices Commission v. Tooth & Co. , discussed below) that a 
statute must satisfy paragraph (xxx i ) even if the party 
acquiring the property is not to be the Commonwealth itself, 
but some other person. Thus, if the Commonwealth were to 
exercise its power of 'eminent domain' so as to resume land 
for a privately-owned railway company, as was commonly 
done in Bri tain and North America in the nineteenth century, 
just terms would be required." 

Section 51 (xxxi) is not restricted to acquisition by 
particular methods or of particular types of interests, or to 
particular types of property. Innominate and anomalous 
interests are included. In Dalz le fs case. R ich 3. made some 
useful remarks on this point ( I wi l l henceforth use the 
lawyer's postscript abbreviations '3.' 'C.3.' meaning 'Mr 
Justice' and 'Chief Justice ' respectively). 'Property, in 
relation to land, is a bundle of rights exerciseable with 
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respect to the land . . . tTlhere is nothing in the placitum to 
suggest that the legislature was intended to be at liberty to 
free itself f rom the restrictive provisions of the placitum by 
taking care to seize something short of the whole bundle 
owned by the person whom it was expropriating'. Dalziel 
held a weekly tenancy of some city land and earned his 
living by operating a parking lot upon i t . The 
Commonwealth took possession of the land, but did not 
acquire Dalziel 's tenancy or the freehold. Phis was held to 
be an acquisition of property: ' [Tlhe Minister has seized and 
taken away from Dalziel everything that made his weekly 
tenancy worth having, and has left him with the empty husk 
of tenancy'. '* 

The 'just terms' must be objectively just, but the High 
Court has le f t to Parliament a certain amount of discretion 
and some liberty to give due weight to the public inte­
rest.*' The obligation to give just terms was primarily 
intended to protect the owner, but it also has the important 
preventive side-effect of deterring Parliament from dealing 
too freely with other people's rights in the exercise of its 
legislative powers. 

The bulk of the case-law, on s.5I (xxxi) arose as a result 
of challenges to the validity of emergency legislation enacted 
during World War II and its immediate aftermath. These 
cases lef t a number of points stil l in doubt, but since the 
paragraph lay almost forgotten for nearly thirty years, the 
doubts remained unresolved. They were compounded by the 
additional uncertainty arising from the complete change in 
the personnel of the High Court bench. There is accordingly 
all the more instruction to be gained from the only recent 
decision of the High Court on the paragraph, Trade Practices 
Commission v . Tooth & Co. L t d . , " a case on the exclusive 
dealing provisions of the Trade Practices Act, which was 
decided on 28th September 1979. 

Trade Pract ices Commission v. Tooth & Co. Ltd. 

The decision in Trade Practices Commission v. Tooth &. Co. 
Ltd. presents a triple paradox. First , although it is a victory 
for the Commission's contention that s.47(9)(a) of the Trade 
Practices Act \97't is valid, the victory is a Pyrrhic one, since 
in reaching that result the High Court has interpreted the 
provision in such a way as to remove most of the practical 
objections which led to the constitutional challenge in the 
first place. Secondly, from the point of view of consti­
tutional development, the decision is as important for the 
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propositions that it rejects as for Its actual decision on the 
facts . Thirdly, although the result is in that sense a reverse 
for the Commission, the longer-term result could well be 
more effect ive enforcement of the Act and a stronger 
competition policy. (In this paper we wi l l not be concerned 
with this aspect of the case.) 

issue and decision 

Section '»7(9)(a) was inserted into the exclusive dealing 
provisions of the Trade Pract ices Act in 1977. It prohibits a 
corporation from refusing to renew a lease or licence of land 
for the reason that another party to the lease or licence i>as 
acquired, or has not agreed not to acquire, goods or services 
from a competitor of the lessor. A purpose or e f fec t of 
substantially lessening competition is required (s.'»7(10)) 
(although paragraph (d) of the same sub-section creates a per 
se contravention in relation to forcing on a customer the 
products of a third person). 

The subsection appears to have had its genesis in a 
misunderstanding of the United States law^* and was enacted 
at the instance of the Trade Practices Commission. It 
embodies the proposition that where a supplier owns an outlet 
for the distribution of his products and the outlet is operated 
by his lessee or licensee, the supplier wil l be in breach of the 
Act if he takes any steps to prevent his lessee or licensee 
from using the property to distribute the products of a 
competitor of the lessor instead of the products of the lessor 
himself. It sets out to achieve a particular policy objective 
by a method that assumes the owner's property rights to be 
totally irrelevant. 

The issue in the appeal was whether the Full Federal 
Court was correct in its decision that s.'f7(9Xa) was invalid 
under s.51(xxxi) of the Constitution in so far as It uses the 
words 'or renew'. It should be emphasised that the remaining 
12 subsections of s.'»7, which deal with the most common 
forms of exclusive dealing conduct, were not under attack in 
the appeal. 

The High Court found in favour of the appellant 
Commission by a majority of four to two (there was a 
vacancy on the bench at the time the case was argued). The 
ground relied on by the majority was that when the relevant 
provision uses the word 'renew'. It does not mean renewal on 
the same terms (except as to expiry date) as those in the 
original lease. The terms of the new lease must be the 
subject of agreement between the parties, for otherwise the 
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paragraph might indeed e f fec t an acquisition. In particular, 
the lessor is entitled to seek a fu l l commercial rental for the 
new term. There is no restraint on the lessor's power to 
require the rental that he considers appropriate, save that the 
Court would not countenance the demanding of a discrimina­
tory rent from a lessee as a means of evading the prohibition 
in the paragraph. 

Here we meet the f i rs t paradox presented by the case. 
Although the provision hsis been held valid, it has been 
interpreted in such a way as to remove the main incentive for 
lessees to change suppliers in any event. A retailer 
operating a supplier-owned outlet usually enjoys a subsidised 
rental. The supplier acquires the land, constructs the outlet 
and leases it to a lessee on this subsidised basis on the 
assumption that the sales of the lessor's products through the 
outlet wil l generate a suff icient return to pay for the costs of 
the land and buildings and to offset the subsidised rental. 
The lower rental is therefore intended as an incentive to the 
dealer to conduct the business on the lessor's premises in such 
a way as to make it a profitable outlet for the lessor's pro­
ducts. In the vast majority of cases, that in fac t is what 
happens. 

In some instances, however, a rival supplier may be prep­
ared to of fer the retailer an incentive to use the leased 
premises to sell the r ival 's products instead. This offer wil l 
normally be a t t ract ive to the lessee only if he is able at the 
same time to retain both the incentive offered by the rival 
supplier and the reduced rental charged by his lessor. If he is 
required to pay a fu l l commercial rental for the premises, he 
wil l normally be l i t t le better off than if he had continued to 
distribute the lessor's products exclusively. 

The High Court's interpretation therefore inserts an 
enormous qualification into the operation of s.'*7(9Xa). By 
denying the lessee the opportunity to keep both suppliers' 
incentive payments (while falsifying the basis on which the 
lessor's incentive was given), the Court has removed the most 
contentious class of case to which the provision might have 
applied. It s t i l l produces what Barwick C.] . ' s dissent 
describes as 'the extraordinary result . . , that the owner of 
land is denied the capacity to use his own land to sell his own 
goods if he has theretofore leased the land to another', but 
the interpretation of the word 'renew' has greatly reduced the 
range of cases in which it would be in the lessee's interests to 
deny the owner that capacity. 

This case required the Court for the first time to deter­
mine the validity of a provision under which any acquisition 
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of property would have an incidental result of the legislation, 
not its primary purpose. The holding that there could be no 
compulsory acquisition of a leasehold interest under a pro­
vision which lef t the owner with the power to charge a fu l l 
commercial rent represents a compromise. This compromise 
is acceptable only if one is prepared to take a narrow view of 
the nature of property and to overlook the economic function 
of private property rights in encouraging the most e f f i c ien t 
use of resources and ensuring the conservation of productive 
capacity for future generations. For although under this 
compromise result the lessor retains the right to charge an 
economic rent, he has lost the right to decide the use to 
which the property will be put, which is a normal irKident of 
ownership and an essential requirement if property rights are 
to perform their economic function in a market system, 
which is to permit decentralised decision-making aimed at 
efficiency and the maintenance of productive capacity. 

Additional reasons of the majori ty 

Three of the four majority Justices gave additional reasons 
for the validity of the provision, but al l of these dicta present 
serious diff icul t ies . 

Gibbs J . , while conceding (i) that the powers given by the 
other paragraphs of s.31 of the Constitution do not authorise 
legislation for the acquisition of property, ( i i) that the court 
wil l not permit the adoption of circuitous devices for avoiding 
the safeguard and ( i i i ) that s.51(xxxi) is not limited to 
acquisitions by the Commonwealth, went on to say that not 
every compulsory divesting of property would be an acqui­
sition within s .$ i (xxx i ) . His Honour cited the examples of 
the forfeiture of prohibited imports, taxation, the forfeiture 
of enemy property and the sequestration of the property of a 
bankrupt. The provisions of s.'»7(9), in his Honour's view, 
were in the nature of provisior« for penalty or forfei ture. I f 
s.*7(9) is regarded as having the e f f e c t that in certain 
circumstances a corporation is obliged against its wi l l to 
gram or renew a lease, it only has that e f fec t where the 
corporation is engaging in the practice of exclusive dealing 
forbidden by the subsection . . . [ IJ ts e f f ec t is to deter or 
punish forbidden conduct'. 

An answer to this proposition can be found in the dissent 
of Aickin 3^ whose reasons for decision are the most exhaus­
tive of the s ix. In his Honour's view, the apparent exceptions 
to the constitutional requirement for just terms in the cases 
of bankruptcy, taxation, penalties and forfeiture prove on 
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closer examination not to be exceptions at all since they do 
not involve what could be described either today, or in 1900, 
as the 'acquisition of property'. Taxation created a debt but 
did not compulsorily acquire property. Citing the reasons of 
Dixon C . J . in Burton v. Honan** his Honour said that conf i ­
scation by customs was a forfeiture and had never been 
treated as an acquisition of property. The same was true of 
fines: 'Both forfei ture and customs legislation and the 
imposition of fines by way of punishment for criminal 
offences were well known in 1900 and would not then or now 
ordinarily be described as the "acquisition of property"'. As 
to enemy property, Aickin J. pointed out that enemy property 
legislation such as that considered in A . - G . v. Schmidt*' 
merely suspended the beneficial ownership in the property for 
the duration of the war 'so that it might await both the result 
of the war itself and a determination, by a veiriety of means 
including perhaps a f ina l peace treaty, of matters to be dealt 
with by international agreements'. Its operation was more 
akin to executive forfei ture than to acquisition of property. 

The minority also had an answer to the proposition that 
bankruptcy was an exception to the rule in paragraph (xxxi ) . 
Barwick C . ] . , in the course of argument, remarked that it 
was di f f icul t to characterise as an acquisition the transfer of 
a bankrupt's assets to his receiver in order to pay his debts 
and to pay him back the surplus.** 

There is a more fundamental objection to Gibbs ] . 's 
parallel between s.'»7(9Xa) and the bankruptcy, penalty and 
forfeiture cases, however. In al l of these categories of case, 
any transfer of property to the Commonwealth or to some 
other person can be characterised as a punishment for, or a 
purging of, some act dangerous to society, for which the 
property-owner is responsible. His wrongful act may have 
been the importation of prohibited goods, breach of a 
criminal statute, or incurring more debts than he is able to 
pay. The same is essentially true in the case of enemy 
property forfei tures; thus, enemy aliens such as Dohnert. 
Mueller, Schmidt & Co. in Schmidt's case were dealt with as 
if they were "vicariously' responsible for the wrongdoing of 
the National-Socialist government of Germany. Gibbs 3,, as 
we have seen, likened s.'»7(9Xa) to provisions for penalty or 
forfei ture. But this is not how the provision operates. 
There is a vesting of property under s.'>7(9Xa) in the tenant 
when the lessor does not refuse to renew the lease after his 
lessee changes to another supplier. The paragraph is 
contravened only when it can be shown that the tenant has 
not received the grant of a new term. It is not necessary 
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that the or ig ina l lease should have been cond i t iona l on 
exc lus i ve dea l ing, a l though the tenant may in fac t have been 
buying only f r o m the owner . T h u s , w h e r e a s in the f o r f e i t u r e 
and penal ty cases the owner is l i ab le to lose proper ty because 
he has broken the l aw , under s . ' *7 (9Xa) he is depr ived of 
property when he obeys the l aw . 

The add i t iona l reasons of S tephen J . p roceeded by 
examin ing s.it7 its a whole and equa t i ng it w i th the k ind of 
res t r i c t i on on proper ty r ights wh ich is brought about by town 
and country p lanning leg is la t ion suppress ing a noxious use of 
land. P resumab ly in order to f o r t i f y this ana logy , h is Honour 
repeatedly descr ibed the e x c l u s i v e dea l ing conduct p roh ib i ted 
by the paragraph in t e rms such as ' exp lo i ta t i on ' , "noxious', and 
•weapon'. (Th i s seems ra the r ove rwrough t imagery to app ly 
to an owner 's using his own land to se l l h is own goods; it a lso 
suggests c e r t a i n under ly ing assumpt ions about the a n t i ­
compe t i t i ve e f f e c t of e x c l u s i v e dea l ing conduct wh ich no 
longer command the genera l support of economis ts . ) H is 
Honour r e f e r r e d by way of i l l us t ra t i on to Belfast Corporation 
V . O .D. C a r s L t d . in wh ich the House of Lords held t ha t a 
loca l government res t r i c t i on on the use of property did not 
const i tu te a tak ing of p roper ty requ i r ing compensa t ion under 
the Government of I re land A c t 1920. In h is v i e w , the 
res t r ic t ion on property r igh ts e f f e c t e d by s.'»7(9) was less 
sweeping than those c u s t o m a r i l y imposed under p lanning 
leg is la t ion. 

But t rea t i ng sA7 as a who le tends to obscure the spec ia l 
fea tures of subsect ion (9 ) tha t most c l e a r l y point to the 
occur rence of an acqu is i t i on . F u r t h e r , a s B a r w i c k C . J . and 
Mason 2. pointed out, the O . D . C a r s reason ing has no a p p l i ­
cat ion to a case where the prov is ion does in f a c t resu l t in the 
d ives t i tu re of an ac tua l recogn isab le i n t e res t m land and i ts 
t ranfer to the C o m m o n w e a l t h or another person. The 
analogy wi th the cont ro l of nox ious uses by town p lanning 
s ta tu tes becomes weake r s t i l l if one keeps in mind that 
s.'»7(9Xa) does not p revent a p iece of p roper ty f rom being 
used for a pa r t i cu la r purpose; it s imp ly p reven ts the lessor 
f rom ensur ing that his land w i l l be an ou t le t for his p roducts 
rather than those of h is c o m p e t i t o r s . It is not a quest ion of 
an inherent ly noxious use , s ince the compe t i t o r is to be 
a l lowed to use the proper ty fo r the s a m e purpose as the 
owner would l i ke to use i t , tha t i s , as a r e t a i l ou t l e t . 

Murphy J., a f t e r agree ing w i t h G ibbs 3. that the found­
ation of the F e d e r a l Cou r t ' s hold ing of i nva l i d i t y co l lapsed if 
the word ' renew ' were i n te rp re ted a s not being con f ined to 
renewal on iden t i ca l t e r m s , then went on to add (and on th is 
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point he stood alone) that he saw force in the view of Dixon 
C.3. that s . J K x x x i ) is concerned only with acquisition of 
property for use or apphcation by the executive govern­
ment. Developing this point. Murphy 3. observed that if all 
Federal laws vi^ich provided for the alteration of property 
rights and obligations between ci t izens were to be regarded 
as acquisit ions of property within s .SKxxx i ) , the validity of a 
wide range of legislation would for the first time be cal led in 
question. That is no doubt true, but it has never been ser­
iously suggested that any law which a l ters property rights is 
to be regarded as providing for the acquisition of those rights. 

Re jec ted propositions 

By reject ing a number of propositions which were argued on 
behalf of the Commission or which had previously been 
thought to be open, the Court in Trade Pract ices Commission 
V . Tooth reaf f i rmed the accepted doctrine on s.31(xxxi) and 
helpfully c lar i f ied its attitude to some areas of doubt. 

Thus, none of the Justices accepted the Solicitor-
General 's primary argument: that unless a law could be 
character ised as being a law with respect to the acquisition 
of property, it was not subject to the constitutional require­
ment of just terms even though it did in fact acquire 
property. That they would not accept this submission is 
unsurprising: in its very terms, s.51(xxxi) contemplates that a 
law with respect to acquisit ion of property will involve a 
purpose relevant to some other head of power, and the 
authorities had a lways recognised this. 

Again, all the Just ices held, or seemed prepared to 
assume, that a law is subject to the requirement of just terms 
even if, as in the case of s.'»7(9Xa), the acquisition of 
property is not its main purpose but is merely incidental to 
the achieving of some other purpose. 

F inal ly , all the Just ices except Murphy J . expressed the 
opinion (though Stephen J . was somewhat less positive about 
it) that s.51(xxxi) appl ies even where the acquisition is not for 
or on behalf of the Commonwealth but for a third person. 
Their Honours at the same time buried the troublesome pass­
age in Schmidt 's case in which Dixon C . J . had conjectured 
whether s.51(xxxi) might apply only where the acquisition was 
for the 'use or se rv ice of the Crown*. 

Consequences of Trade P r a c t i c e s Commission v. Tooth & C o . 

The sovereignty of Parl iament and the rule of law are the two 
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politico-legal concepts that l ie at the core of constitutional 
law. Although both concepts are vital to the theory of 
constitutional government as we understand it, they are 
mutually inconsistent - it is not possible to asser t one concept 
without weakening the other. 

As Dixon C . 3 . pointed out in his essay 'The Law and the 
C o n s t i t u t i o n ' , " at any given point in history, either 
parliamentary sovereignty or the supremacy of the law wil l 
be the more influential pr inciple, and the other principle will 
be pushed into second place. This periodic shift of emphasis 
may be independent of current ideas about the l imits inter se 
of Federal and State powers. 

For the past hal f -century at least , the dominant pr inc­
iple, arguably, has been the sovereignty of Parl iament. The 
reasons for this may partly have been the ascendancy of legal 
positivism and a perceived need for sweeping Government 
powers to enable the more e f fec t i ve prosecution of the world 
wars and the adjustment to their a f termaths, together with a 
certain amount of momentum acquired by those ideas when 
put into operation. Another factor may have been the popu­
larity of views based on a misinterpretat ion of Rousseau 
which see the political state as the vehicle whereby the 
General Will (which is not necessar i ly the will of the 
majority) l iberates the individual from existing social 
institutions, such as the local community , ethnic group, 
private property, the economic enterpr ise, the church and the 
family. The supremacy of the national legislature is 
essential for this process of annihilation and reconstruct ion: 
'Each cit izen would then be completely independent of all his 
fellow men, and absolutely dependent on the state: . . . for it 
is only by the force of the state that the liberty of its 
members can be secured". * ' 

It Is interesting to speculate whether the High Court 's 
decision in Trade Prac t ices Commission v . Tooth &. Co. may 
be a pointer to a shift towards a more pluralist, Burkean 
philosophy under which the principle of the rule of law would 
once again move into the ascendant at the expense of the 
sovereignty of Parl iament. Sankey v. W h i t l a r n " might be 
regarded as signalling the start of such a trend, for while in 
that case the law was given supremacy over the execut ive 
rather than over the sovereign Par l iament , in modern 
Westminster systems the execut ive and the legislature are in 
important respects almost one. The stern dicta of a majority 
of the Court in Watson v. L e e " about the danger of tyranny 
inherent in the pract ice of not ensuring that adequate copies 
of a regulation are available before it takes ef fect may be a 
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pointer i n the s a m e d i r ec t i on . Al though the sovere ignty of 
P a r l i a m e n t m a y w e l l be i tse l f a doctr ine of common l a w , ' * 
there is of cou rse a de f i n i t e l im i t to how far the cour ts could 
r e - c r e a t e an ' a c t i v i s t ' common law before col l id ing w i th the 
p r inc ip les under l y ing the Revo lu t i on Set t lement of 1688. 
N e v e r t h e l e s s the cou r t s could, if so inc l ined, go some 
d is tance t owa rds re -es tab l i sh ing the pre-eminence of the ru le 
of law by i n t e r p r e t i n g l i be ra l l y the const i tu t iona l p ro tec t ions 
for ind iv idua l lega l r igh ts such as s.92 and s .51 (xxx i ) . E v e n 
though i n T r a d e P r a c t i c e s C o m m i s a o n v. Tooth & C o . the 
cou r t upheld the va l i d i t y of the impugned s ta tu te , in the 
course of so doing it r e s t a t e d the cons t i tu t iona l doctr ine so a s 
to remove a m b i g u i t i e s wh ich might have lessened i ts e f f e c t ­
iveness a s a s a f e g u a r d of ind iv idua l r ights - by extending it to 
cove r pure ly i nc i den ta l acqu is i t ions and by re jec t i ng the 
suggest ion that the cons t i tu t iona l sa feguard operated only in 
c a s e s whe re the p roper ty w a s acqu i red for the use and s e r v i c e 
of the C r o w n . It a lso i n te rp re ted s.'»7(9Ka) in such a way a s 
to e l i m i n a t e the poss ib i l i t y that lessees cou ld a t the s a m e 
t ime , and poss ib ly m a l a fide, re ta in the benef i t of a 
subsid ised r e n t a l o f f e r e d by the lessor whi le conver t ing the 
p remises into an ou t le t for a r i v a l product , in re tu rn for 
payment by the r i v a l of a second f i nanc ia l i nducement . 
S ince the C o u r t has made it c l e a r that in such a c a s e the 
lessor cou ld cha rge a fu l l c o m m e r c i a l marke t rent for the 
p remises on r e n e w a l , tha t possib i l i ty has now been exc luded 
and the number of c a s e s in wh ich it would be wor thwhi le f rom 
the lessee 's point of v i e w to change suppl iers has been g r e a t l y 
reduced . 

I f T r a d e P r a c t i c e s C o m m i s s i o n v . Too th A C o . is thus 
part of a broader s h i f t in cons t i tu t iona l philosophy, it is in 
harmony w i t h some s ign i f i can t i n te l l ec tua l cur rents of the 
t imes , as ev i denced by such trends as the wor ld-wide m o v e ­
ment towards e c o n o m i c deregulat ion and the inc reas ing ly 
s t r i c t a t t i t ude towards the wide powers of s ta tu to ry 
c o m m i s s i o n s . ' * 

IV. C O N C L U S I O N S 

The ro le and func t i on of s e v e r a l , d ispersed , pr ivate property 
in soc ie ty is now becoming be t te r understood by soc i a l 
s c i e n c e . The conven t i ona l Marx i s t v iew of ind iv idual 
property as a product of a l i ena ted labour and the r i se of 
c a p i t a l i s m in the fou r teen th cen tu ry now appears un ten ­
ab le . Modern anthropology con f i rms that pr ivate proper ty 
r ights appear at qu i te p r i m i t i v e leve ls of soc ia l organisat ion 
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and that they a r e a p re requ is i t e of v i r t u a l l y any o rdered 
cu l tu ra l a c t i o n . ' * Indeed, r ecen t r e s e a r c h on c o m p a r a t i v e 
behaviour has d iscovered proper ty r igh ts among an ima l s , not 
only the higher m a m m a l s , but a lso b i rds and c r u s t a c e a n s , a 
pa r t i cu la r l y e labora te s y s t e m of p roper ty tenure hav ing been 
observed among c r a y f i s h . " 

The a t t e m p t to d i f f e r e n t i a t e be tween proper ty r ights and 
'human' r i gh ts , another p r a c t i c e tha t f o r m s par t of cu r ren t 
rece ived w isdom, is l i k e w i s e becoming d i f f i c u l t to sus ta in . 
One reca l l s Lo rd Ac ton 's d i c t u m tha t 'a people a v e r s e to the 
inst i tut ion of p r i va te proper ty is w i thout the f i r s t e l emen t of 
f r e e d o m ' " or Sir Henry Ma ine 's obse rva t i on tha t 'nobody is a t 
l iber ty to a t t a c k s e v e r a l p roper ty and to say at the same t i m e 
that he va lues c i v i l i z a t i o n . The h i s t o r y of the two cannot be 
d i s e n t a n g l e d ' ; " l i kew i se B e n t h a m ' s o racu la r 'P roper ty and 
law are bom together and would die toge ther ' . * " E m p i r i c a l 
support for these proposi t ions can be found through a 
moment 's con templa t ion of the cond i t ion of human r igh ts in 
nations Virhere s e v e r a l p roper ty r igh ts do not e x i s t . 

But our p r inc ipa l conce rn here has been w i t h the new 
economic ev idence concern ing the func t i on of p roper ty r igh ts 
in promoting economic e f f i c i e n c y and the conse rva t i on of 
resources . The insights p rov ided by th is new ev idence a r e of 
par t i cu la r impor tance in v i e w of t he sus ta ined a t t a c k s on the 
legal s ys tem and the ru le of l aw on the ground that the l aw 
requires the judges to uphold a s y s t e m of r igh ts wh ich s e r v e s 
only the in te res ts of a p a r t i c u l a r soc i a l group, the owners of 
property. But the j u s t i f i c a t i o n of a s y s t e m of s e v e r a l , 
dispersed property has never been the i n te res ts of c u r r e n t 
property owners - if it w e r e , tha t s y s t e m would dese rve most 
of the a t t a c k s that a re made on i t . The ra t iona le of a 
sys tem of ind iv idua l p roper ty is tha t it makes possible an 
economic order that has been more s u c c e s s f u l in mee t ing the 
wants of its people than any other s y s t e m tha t is a v a i l a b l e 
now or, so far as is known , h a s been a v a i l a b l e in the pas t . As 
such, the sys tem of s e v e r a l p roper ty se rves as much the 
in terests of those who c u r r e n t l y own no proper ty as the 
in te res ts of those who do." * 

The new economic lea rn ing on proper ty r ights goes some 
distance towards exp la in ing how tha t c a n be so. I f sound, 
this ev idence would by i t se l f p rov ide a s u f f i c i e n t , e m p i r i c a l l y 
supportable reason fo r a cons t i t u t i ona l p ro tec t ion of p roper ty 
r ights such as that con ta ined in s . 5 l ( x x x i ) . Th is does not 
mean, however , tha t proper ty r igh ts cannot be r e s t r i c t e d for 
the common good, such a s by regu la t ions cove r i ng the height 
of buildings, wi thout compensa t i on . S tephen Z. in T rade 
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Practices Commission v. Tooth & C o . did refer with approval 
to the remark of Holmes 3. in Pennsylvania Coal C o . v. 
Vfahon that 'the general rule at least is, that, while property 
may be regulated to a certa in extent, if regulation goes too 
far it will be recognized as a taking'."^ But the protection 
of property rights does not mean that reasonable restrict ions 
on the use of property should be treated as acquisitions 
requiring compensation. Property rights theory appears to 
have IX) quarrel with this Mnd of regulation. 

What the theory does say, however, is that derogations 
from the exclusive character of ownership such as taking 
from an unwill ing owner a leasehold interest and giving it to a 
tenant at a rental negotiated on entirely different assump-
t ior« (as the Federa l Court had held was the e f fect of 
s.'»7(9Xa) of the Trade Pract ices Act ) will have long-term 
economic costs which wil l be ref lected in waste of resources 
and in a generally lower standard of living. Such derogations 
deprive the owner of the power to make his decisions e f f e c ­
t ive, a v i ta l element in the working of the market. They 
should therefore be recognised as acquisitions requiring 
compensation, for reasons of 'deterrence' as well as 
fairness. Government departments will from time to t ime 
recommend legislation that abrogates private property rights 
in this way, because cutt ing away private property rights (or 
any other private rights for that matter) will give the 
bureaucracy a greater power over the disposition of wealth in 
society. In some instances their recommendations may be 
supported by sound arguments that warrant acceptance . 
Nevertheless, all such enactments should be seen as acquis­
itions requiring compensation, both for the sake of the 
dispossessed owner and for the sake of the eff icient running 
of the market economy. 

In Trade P r a c t i c e s Commission v. Tooth &. Co., the High 
Court e f f e c t e d a compromise by interpreting the impugned 
statute in such a way as to neutralise most of its impact on 
the owners right to exclude. If this compromise solution had 
not been avai lable , it seems quite possible that the provision 
would have been held unconstitutional, even though its opera­
tion was indirect , the person acquiring the property was not 
the Commonwealth itself but another person, and even though 
the property was not acquired for the 'use and service of the 
Crown' . Although it was prepared to limit the owner's right 
to determine the use to which the property would be put, a 
right which is an important factor in proper decentralised 
decision-making in a market economy, the fact that in other 
respects the Court consolidated and slightly extended the 
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protect ion given by s . 5 1 ( x x x i ) of the Cons t i t u t i on should 
opera te a s a c l e a r warn ing to P a r l i a m e n t of the danger of 
t rea t ing an owner 's r igh ts a s i r r e l e v a n t . 

But wh i le at the F e d e r a l l e v e l s . 5 1 ( x x x i ) is tendmg to 
k e e p economic understanding and cons t i t u t i ona l p r a c t i c e 
to lerably in harmony, the absence of a comparab le prov is ion 
in Sta te const i tu t ions is l eav i ng S t a t e governments f ree to 
ac t wi th inc reas ing a rb i t r a r i ness in re la t i on to the i r c i t i z e n s ' 
property. In Queens land , w h e r e some 90 per cent of a l l land 
is held on C r o w n leaseho ld r a t h e r than f reeho ld , the gove rn ­
ment has a l leged ly i n te rvened to re fuse i ts consent to the 
sale of a leasehold g raz ing p roper ty to a group of Au rukun 
abor ig ines, part of i ts reason being a f w l i c y against a l l ow ing 
fur ther large t rans fe rs of l easeho ld or freehold land to 
aborigines or groups of abor ig ines m iso la t ion . I t appears 
tha t con t rac t s had been e x c h a n g e d and a deposit had been 
pa id . Th is ac t i on is c u r r e n t l y the sub jec t of l i t iga t ion in the 
High C o u r t . 

An even more sweep ing measu re is the C o a l Acqu is i t i on 
A c t 1981 (New South Wales) , wh i ch e x p r o p r i a t e s a l l p r i v a t e l y -
owned coa l in the S t a t e wh i l e a t t e m p t i n g to exc l ude the 
normal common law r ight to just compensa t ion . In New 
South Wa les , as in most of A u s t r a l i a , the r igh ts to coa l and 
most other m ine ra ls had been r e s e r v e d to the C r o w n at the 
t i m e of the or ig ina l grant of the l and , but some grants in the 
n ineteenth cen tu r y had conveyed the m i n e r a l s w i th the f r e e ­
hold, as was the p r a c t i c e in B r i t a i n and Nor th A m e r i c a . 
These r ights had subsequent ly been deve loped and t raded for 
over a cen tu ry by min ing c o m p a n i e s , r e t i r e d c o a l - m i n e r s and 
others and w e r e an in f l a t i on -p roo f a s s e t of r e a l v a l u e . T h e 
C o a l Acqu is i t ion A c t appears to be the f i r s t i ns tance in the 
Ang lo -Amer i can common l aw wo r l d in w h i c h a leg is la tu re has 
sought, in p e a c e t i m e , to c o n f i s c a t e the va luab le proper ty of 
i t s own c i t i z e n s whi le purpor t ing to e x c l u d e the usual r ight to 
compensat ion. The A c t does c o n t e m p l a t e the poss ib i l i t y tha t 
some owners might r e c e i v e some recompense cjt g r a t i a , but 
purports to r e s e r v e to the government an un fe t t e red r igh t to 
decide how much , if any, r e i m b u r s e m e n t w i l l be pa id , and to 
whom. This in i t se l f appears to be unpreceden ted . Bes ides 
i ts l a r - r each ing imp l i ca t ions for p roper ty r igh ts , the A c t 
dr ives a major b reach through the p r i nc ip les of the ru le of 
l aw . 

The ove ra l l A u s t r a l i a n p i c t u re is thus somewhat c o n ­
fused. I t is c l e a r tha t e c o n o m i c deve lopment is f avou red 
on ly in condi t ions where there a r e i n c e n t i v e s to e f f i c i e n c y 
and conservat ion in the use of r e s o u r c e s . These i n c e n t i v e s , 
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according to the new economic learning on property r ights, 
are maximised under a system of dispersed, several , property 
ownership. The constitutional protection in s.51(xxxi) 
appears to be operating so as to protect most of those 
conditions from Federa l interference, but its e f fect may be 
more than offset by a sharp increase in arbitrary and unpred­
ictable act ion by S ta tes . The challenge to the law and to 
legislation in the near future will be to help to maintain, 
through all levels of government, the patterns of incentives 
that are the necessary conditions for successful economic 
development. This will benefit not least those who at 
present hold no property and who therefore have the most to 
gain from economic growth. 
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