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Foreword

One of the major social changes in the lasier 20th. contury has been
women's grealer participation in paid employment and in public life
Pulblic debates have shified over time. Argument shout whether equity
reguires 2 ‘raie for the job® imespective of whether it is held by a man or
» worman has given way 1o debate over what proceases and institutions
are needed o ensure fair relative rewards for occupations that are held
predominantly by one gender.  Asguments aboul nondiscrimination
against women in recrultment and promotion policies have given way
i debate about which policses ensure that women have fair caroer
prospects despite their greater contribution to child-reanng. Argumernits
are gracdually shifting from concem aboul representation of women on
sagnificant decision-making bodies 1o recognithon that women may
define important issues dilferendy from men,

In this momograph, D Penelope Brook concentraies on the current
debude in the firs of these componends of social change, though there sno
implications lor the other aspects too. D Brook's appeoach s uncom-
promisingly intellectual She ia guided by a feminist perspective in that
she wanis puhlic policy to contribute 10 the social change by which
women have & better chance of schicving their objectives. She draws on
her undersanding 43 an economisl of how people inleract. From these
starting points she prooseds by rigorous logic; her arguments owe
nothing (o sentiment, wishful thinking, or the interests of any group
oither than society in general,

It s syl wneomimon to hear suggestions that econormic and social
policies need o be “integrated”. Dr Brook shows thal tes can be mone
than & mere slogen, but that while many populsr discussions and
staterments of particular points of view (or ‘perspectives’ mistake either
an eoonomic or A social anpect for the whaole of 3 policy isswe, that is not
true of work st the frontiens of economic and socia] policy, Dy Brook
insista on lookdng st the uniniended as well as the inlended elfects of
policy inerventions, snd she knows that while govemments can redis-
iribute resources they canndl oreaic new oncs.  Her argument may
therciore seem (o be conoemed only with narmow eoonomic Conoemis,
but that would be o misresding She engages all axpects of comparable
worth as it relates Lo & major social change

There is room (or argument sboul some of Dr Brook’s suggestions,
She relics heavily on the abillity of peopie o ook afiertheir owninteress.
This does net mean thal she assumes & socioty of selfish maverialistic



individuals; she sssumes only that people can form groups of any kind
when they sant 1o do sa, Nordoes it mean that she assumes that people
have perfect information; what sre requined is that people can get access
to sdequate information if they are prepared 1o pay what it oosis sochety
a8 a whole for that information w be svailshle. It may, however, be
argued that our instinutions for guarantesing freedom of assocation
necd some sirengthening in the case of women seeking to use their
choice of negotiating instroment, and there may be 4 case for somc
collecive cootribution 0 disseminating information about what is
imvolved in dilferent kinds of work. Nevertheless, arguments like these
are far (rom a simplistic assertion of the need for pasmalistic compel-
sion as part of the process wherseby women schieve genuine equity.

It is never easy 10 know when o genera] sttinode hecomes a public
value that should be enforced by law. Long-estabilished ones pose little
problem: we can readily agree that there should be no slavery or even
indeniured labour, for example. But how do new ones become
establiihed? When doss a right to a car or & ielephone become as well-
based a3 3 fight o some kind of house? Socicties have In the past
redisiributed rights between creditors and sharcholders (throuh bnsti-
twibng limited lisbility), and they have elected 1o redistribute income in
favour of particuler groups such as the elderdy. When would we
mcognise that § society has docided that thene should be o redistributon
in Bvour of ccoupations that are predominintly filled by e omen?

If such a decision is made, there are many issues 10 be resolved.
Although comparable worth would then be argued lor as & deliberace
redistribution rather than as 8 correaion of & perocived market failure,
we could not ignore the side-elfects of whatever means are used o
achieve the end.

The great value of Dr Brook's work s that she challenges readers 1o
think about such issses, There ane no shon outs.  Baoth those who ane
sympathetic to cument proposals for comparable worth begistation and
those who sre opposed 1o them will find themselves challenged by this
study. It is o significant contribution to 8 major policy debate.

Gary Hawke
Victorla University of Welllngton



Synopsis

In New Zealand as in many other Weslern countries, pressure (o
wamen's groups has increased in recent years for the introduction of
‘equal pay for work of equal value’, or ‘comparable worth', as 8 means
of eliminating the gap observed between the eamings of women and
men. This gap is thought 1o indicate continuing disaimination against
women i the workplace, Comparable worth podicies gimed at closing
the gap are seen as eliminating this discomination. Such policies are
designed 1o promote equity not by countenng discnmination directly,
ie. by promoting equality of opponmunity in the workplace, but by
equalising ncoemes.

Thl mien on average rooeive higher incomes than women does nol
in el el us anything about the existence of disonmination in the
labour markel. There are a number of masons why women mighi cam
leas than men in the sbience of discrimination. These stem from the
geeater (if not necessarily desirable) role of women in child-reaning: 2
role that means that their work experence is morme likely 1o be broken
than men's, and that their employment aplkons ate misre likely 1o be
limited by the need w0 find jobs that are compatible with child-rearing

Bl the fact that these factors may ‘'explain’ 3 large pan of the "sage
gap wils us very litthe about whether discrimination exists in employ-
ment  Differences in wages scross occupatons of themaslves do not
indicate whether workers are being treated fairdy. Insiead, anention
whonild bee Fooused on the institutiona] strocures withinwhich wages are
determined, 10 determing whether these foster discrimination.

Where wages are sel by the market — by (ree contracy botween
wonkers (or voluntary association of workers) and empioyers — there is
linle scope for discrimination. Where employens must comipete for
workers, and must compete with one snother for the favoun of consum-
em, anfalr treatment of workers, including consmientdy underpaying
pccording 1o sex or e, 8 8 losing game, For this reason, lews aimed
a1 making markess work well will greaily reduce the scope o discrimi-
mation.  Discrimination becomes 4 problem where markets are con-
strained: where employers don't go oul off business if they treat workens
unfairdy.

Comparable wonh policies are nod aimed at making markess work
better by elimdnsting stroctural barrkers (o fair play  Instead, they are
simed at further constraining the sctivities of markets, by replacing wage
raegatiations with wage levelds set by the couns or 3 central bureaucracy
This might be scceptable if it led (o socicty a5 & whols, and women in
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particular, being made betier off. But this is not (he case.

Comparable worth policies, by mandsting incressed minimum
wages for ‘women's' occoupations, have a number of permicious effects.
They have the polental to harm productivity, and therefone growth
prospecs, ncomes and job security. An employer faced with 3 higher
wage bill haa three options: 10 increase prices, to reduce ather employ-
ment costs by demanding increased work effont or trimming employee
benefits, and to cut employment. 1n New Zealand's competitive envi-
ronment, the first of these options ia likely to be unsustainable. The
socond option is mare likely 10 be adopled, but is & no-win option for
workers and may still lead 1o lay-olls. Given the rigidity of many
employment conditions under New Zealand 's system of nationsl swards,
the (hdrd option i the most [kely 1o be sdopeed. In shont, comparalile
worth will cost joba.

Those most likely o lose their jobs (or be dended sccess 1o the
workforce shiogether) wre the least advantaged among women: those
with bow skills and broken work expenence, those whio live n eelstively
depressed regions of work in companies whese pob security i low, snd
those from disadvantaged ethnie communities. Any benefits of compa-

between women. In this sense, comparable worth palicies are not only
ineMicient but also inequitable

To condemn comparible worth policies a3 both inefficient and
inerquitable s not, however, 1o condone the status quo, There is much
in New Zealand's existing system of regulation that protects discrimina-
tory behaviour and limits the options of relatively vulnersbie groups of
workers These regulatory barmiers 1o [air tnestment must be sckled I
employment ecuity is 1o be promcbed.

New Zeahind's labour market law is of primary (but niot undigue)
importance here, This law has suppressed the Ircedom of workers in
their relationships bath with employens. snd with uniona. It has been
inimical 1o the interests of many women. Forexample, protecied unions
have had linle incentive 1o seek work conditions that, by making more
occupations compatible with child-reaning, would expose thelr male
members to mose competition (nom women., Reformdng our labour law
i give women the freedom 1o form their own unions, o 10 ol a0y
union prepared to pursue their inlemsts, of to negotiste directly with
employers, would go & long way wowards reducing discrimination in
empioyment — and mising women's incomes.

Oeher regulations should be sonutinised, like the town and country
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planning laws, which, by placing unnecessary restrictions on the provi-
sion of childoare faclites at or near the workplace, constrain the
employment optiona of working mother.

Policies almed a1 reducing these and other regulatory barriers to the
employment and promotion af women will need time 10 ke effect
Hewever, the introducion of policies such as companble wonh in the
rame of ‘hanening history” should be resisted, no only bocause of the
harm they can cause 10 employment prospects, but because they may
diven stienuon firom the underdying causes of inequity and so perpetuaic
them.
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Chapter 1

The Meaning of
Comparable Worth

HE sustainability of any relationship depends on the beliel thar

Ii delivers same benelit for cach of the paries involved, and thai

it does so with 8 modicum of [airness. This is astrue of economic
melationahips as of personal or political ones, snd it holds as strongly as
anywhere in the case of employment relationships

Comparable worth legislation sims (o equalise pay acroas ocoupa-
tions deemed to be of ‘equal value' sccording 10 ob requirements and
working conditions. The basic premise of arguments in lavour of such
legistation m that, in practoe, employment relanonatups are inherenily
unfalr. The ‘evidence’ for this unfairmess rests in the exisence of o “wago
gap’ — a difference in incomes or hourly earnings between women and
men — and in the concentration of fermale workens into o relatively small
number of low-paid occupations. At its most smple, it s claimed that it
is unfair — inequitable — for wages 1o differ systematically between
women and men.  The underdying acousation s that women's pay
reflects exploitation by a male sysiem. A more developed version of the
argument (s that differences in wages or incomes reflea systematic
discnmination against women, 8 discrimination that crowds them into
centain occupations, which are then low-paid, not so much because they
are crowded but because they are idontified as ‘female’. In this case,
outermes — both in wages and in career opportunities — are regarded
as inequitable because they are the resubl of unfair reatment: discrimi-
nation.

In both cases, however, the proposed solution i the same to alter
cutcomes unt equality s achieved; 10 ‘close the wage gap' Lip service
may be pasd to the notion that equity is more usefully viewed s requining
fair wrestment or equality of opportunity (the countering of discrimina-
unn), but egher this vlyective is sacnificed o the (typically incompatible)
objective of equalising outcomes, or "equality of opponunity’ is reinter-
preted 1o mean the potential for achieving equal outcomes. In other
wonds, any process thal yields unequal oulcomes bs Interpreted as
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Equity, Processes and Outcomes

To define ‘equity’ in this way requires a partkcular view of the wiy in
which the world works, and a paricular view of the sk of governmenss.
1t reflects a utopian vision, 2 belsef that il 'the good and the wisc' are given
dictate over social, political and economic armangements society s a
whode can be made betier ofl. 1L is suspicious of the pursuits of peaple
Yeft to thedr owm devices, of old wisdoms and of custom, and, maost of all,
of the ‘circuitous and uncontrolled’ workings of ‘the mardeer’. It i this
vision of the world that has guided variations on 3 theme of socialism
through the present century, not only in the Eastorn bloc, but throu ghout
the Western world.  Nowherne has @s influence been so pervasive as in
the legislation that has surrounded employment relationships. Pressure
for comparsble wonh legsiation is a lae manifestation of this vaion

The debate over comparable worh i nol & debate about whether
we want employment relationships i be fair or 1o promote social well-
being. but about what fsirmess means, and sbout how the highest
posaibile level of social well-being can be achieved. In particular, it is 2
diebate about whether [sirmess is delivered by a sysiem thal dictakes tha
outcomes shall be as near equal as possible, of by a sysiem predicated
on faimess of process thal has very linle (o say about oulcomes. Put
ancther way, it b a debate about whether voluntary exchange snd the
operation of markets can serve 45 3 basis for a fairer, more prosperous
society than can be created by government or buresucratic decree.

In ore sense this is 3 question that can be anawered only in grand
terms and by grand comparisona. The purpose of this monograph is
more modest.  Working rom the premise that markets do, in fact,
perform a significant functhon in ersuring that resources, including
labousr services, are used as well as they can be fand that there is nothing
either miracubous or sinisier about this), it sddmesses the arguments for
commparble worth legislation on their own ierms: Is there & problem? 1
30, & this problem comectly speafied” Will the proposed sclution
sctually work? 'Will the benefits of this solution outweigh the costs? It
then suggesta tha, in o far as there is an underlying problem, there are
mave direct snd satisfaciory ways of resolving it than by means of
comparabile worth legislation. These invalve tackling existing barmen
1o the fair reatment of women and disadvaniaged minornites that have
arisen as a result of a long history of government intervention in the
labour market and in activities impinging on the labour market. The way
1oequity in emplovment, it argues, lies not in new regulations, but inthe
refarm of existing regulation
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State Artltudes 1o Women's Pay

Legislation prometing such goals a3 ‘equal pay for comparable work’ or
‘equal pay for work of equal value’ is not at all new. Since biblical imes
attemipes have been made 10 determine the value of women's labour in
Leviticus 27.3-4 it is stipulated that & woman's value should be assessed
il three-Mifths of 8 man's. Zafirls Teannatos (1987 has shown thal state
involvement in women's pay in mone reoond conturies has reflected o
shrmdla revalustion of women's work, Shortly before Workd War | British
government memorandum assened thal there were some sons of work
for which women were ‘specifically suited” and for which they should
receive 3 single’ wage worth between 30 and 35 per cent bess than the
Tamily wage' that men should receive. As recently as 1970, the British
Aovernment was appiying & simitar philosophy in is mie as employer
police regulstions drafted in that yvear provided for dilfereni rates of pay
frar male and female constables and sergeants
I wiesw ool this record, it may be thought that times have changed and
that the ‘equal pay for equal work” legislastion introduced in many
couniries during the 1970s indicates that the state has stopped trying 1o
hold women's wages below their market levels and is now willing 1o
impwove the relative economic position of women  The fact that such
legislation has not (as yet) led to 3 complete closing of the alleged “wage
Bap' has, however, led Lo calls for further legislation, aimed not at “equal
pay for equal work®, but ot ‘equal pay for work of egual value’, often
referved o as ‘comparable wonh' or (in @ blatant coruption of the
language) 2 ‘pay equity’. But the case for such legistation s very much
in doubt. ln practice, the persistence of such a gap iellsus much more
abaut the effects of state involvement in the marketplace than about the
effects of legislation for equal pay for equal work. Such legislation
requires individuals tobe pakd acconding totheir productiviey rather than
their sex. This ia, of course, identical to the cutcomes that emerge from
[ree markets  provided there are no Intrusions into the marketplace,
employers will pay workers a wage commensurate with their productiv-
ity, andd will wish 1o hire the most productive worken regandless of their
sex. This may well lead 0 women being substituled for men in some
fobs, which in um would mise the relative eaming of women and
narmow the wage gap
Mnhuhbwrmhummuﬂrlm.ulnduuﬂd
Sustes, legistation for equal pay for equal work has had little eflfect on the
wage gap wage levels already reflect workor productivity since they are
determined poncipally by market forces. Where labour markets are
mare regulaied, however, such legislation has had s significant impact
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an the wage gap: in Britain, for example, women's pay rose by about 15
per cent relative 10 men's pay in the mid-1970s (Tzannatos, 1967 28)
However, it does not follow from this that yet mone legidation is
necesaary 10 reduce the wage gap further., The kesson rather is that less
labour maret regulstion would enable employen o pay wages that
more closely reflected productiviry, thus rendering oqual pay legislation
unnecessary, But comparable worth legislation proposes the opposite:
that wages should be determined less by market forces and more by
regulation

Comparahle Waorth vs Equal Pay for Equal Work

Al this point it would be useful 1o set out clearty and unambiguousty the
differences in meaning and implicaton that exist between the doctrines
of ‘comparable worth’ and ‘equal pay for equal work’. The doctrine of
equally productive should recoive equal payment for their labour
servioes from thelremployerns. As noted above, market processes end
o produce this oulcome: incompetitive labour markets employens who
attempied to ‘discriminate’ against pemsons on any basas other than
productivity by anempiing i pay theim bess than thelr marginal produc
wituld sosesn find themisehoes unable 1o hire sy workers. This is because
ather employen would be willing to pay such workers slightly more
thanthey wene receiving from the discriminatingemployer. This process
wiould continue until the workers meosived wages reflecung the full value
of their labour o their employers.  And while 1 is of course tree thal
competition in labour markets & coloured by union activity and cemain
kinds of government inervention, thore nevertheless exists sulficient
compaotition (o cresie a srong tendency for workers 10 receive wagss
equalling the value of their lsbour to their employers. Walier Williams
C19865) has argued that & was the powerful, colour-blind iendency of the
muarket (0 rmward workens 0 line with their productivity that prompled
white South Alvican workens to suppon apanheid. Forexample, in 1924
black workers had their right io negmtistie removed by the Industrial Con-
cilution Act, and inthe following year the Wages Act introduced me-los-
th-poty aned minkmum wages explicitly intended 1o exclsde non-whites
from certain jobs.
Equal pay for equal work legislation thus focuses on discriminstory
practices as opposed 10 the putcomes of those praclices.
onequality of opportunity rather than equality of resules. In contrase, the
‘coimparable worth” doctrine is conoemed with resulin. It proceeds from
the assumption thal the valse of work can be assessed socording 1o
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cestain intnnsic qualines (such as il requirements and work condi
o) quite disting from the demand for that work from employers. Karl
Marx's labour theory of value embodies ths sssumpton: #t claima that
all work can be measured in erms of units of labour” whose value s
independent of the wage levels thatl emerge in competitive labour
markets. Modem sdvocates of comparable worth do not normally make
use of the hbour theory of value Bat, s the words of Fllen Paul
C1989: 1120, they are siriving to find ‘some identifiable, obiective qualities
that are transierable from job o pob and that everyone could, ot leas
thewretically, agroe on'. In practice this search has yielded the idea of an
‘index’ on which each ocoupation is measured in temms of the othern:
wage oulcomes that do not reflect the 'comparable wonh' of occupa-
tinns so indicated are o be sdjused scoordingly. n this sense, compa-
rabile wonh foouses on wage oulcomes rither than wags-determination
processes:  however falr those processes may be, thelr oulctsrmes siill
have 1 be wssessed by reference 10 comparnable worh

The basic inellechal wes kness of comparable wordh (s lis blindness
1o thee fact that the value of work stems entirely from the demand for it
expressed by employers, not in putative olyective qualives that can be
tranaferred from one job io another. The search lortrue pay equity must
therelon concentrate exchusively on the processes by which wages ane
determined.  However, this does not mean that ‘equal pay for equal
work' legislation is 1o be uncritically accepied as 3 mesns of ensuring
such equity. I the job calegories within which the conoopt applies are
toes widely defined, employers may be prevented from paying individial
wirkess acoording to their productivity, which would iend 10 reduce
employment oppoftunities. As nolod in the previous secthon, the less
regulated the labour market is, the more dosely @ ends 1weet wage levels
sccording 1o productivity, thus rendering ‘equity’ legislauon of sny kind
URNECEsry,

The remaining chapiers of this monograph argue fora less regulated
and mowre equitable lubour market Chapter 2 examines the arguments
that have boen advanced to explain the *wage gap’. In Chapter 4, the
procedures of cwmparable worth legislation are examined and thelr
unintended (and ofien harmfull consequences brougie 1o light  In
Chapeer 4, regulatony hindrances 1o pay equity are identified, and a new
labour market regime advacated in which the law affirms the right of
individual workers o beneflt fram thelr bour and protecs their
Ireedom to enter lwbour contracts,

Finally, an Appendiz summarises snd compares comparable wonth
legislation in the Undied States, Canada and Mew Zealand



Chapter 2

The "Wage Gap' and
What It Indicates

HE Working Group on Equal Employment Opportunities and
Eqqual Pay conclsded thar:

eweqquality of restment in employment exiats n New Zoaland
The inequality takes the form of inequality of earnings between
mabes and fermales, and the lack of employment opponunities for
women, Maor, Pacific lsland peoples and other ethnic minori-
thes, and peopie with disabilites. (Wilson, 1988.6)

There is some confusion in this statement between equality of
treatment and equality of outeome. Such confusion is at the hean of the

Some Explanations of the Wage Gap

Since the passage of the Egual Pay Act in 1972, mandating equal pay for
equal work, the ratio of women's 10 men’s average, ordinary-time,
hourly samings rose from an estimated 69 9 per cent 1o 811 per cent in
February 1989, It is this gap in earnings — for all that i is sheinddng —
that & the concern of proponents of comparable worth policies, mainky
because i is assumed o indicate continuing discrimination on the pan
of employers, discrimination that cannol be coumered by the simple
requirement 1o reward equal work with equal pay.

Bust does the existence of & “wage gap’ necessanly indicaie ground-
bess dincrimination sgainst women? (Convencly, if there were no gap,
coubd wee pest assured 1that no one was being discriminaied aganas for no
pood resson®) In pracuce, there ane a umber of ways of explaining why
woemen's earnings iend 1o be lower than men's, nol only in New Zealand,
bt throughout the Western workd. These indude dilference in ther
wionk experience and in the continuity of thelr work records, the
tendency for work panerns in highly-pasd jobs i be incompatible with
child-rearing, diferences in the educational qualifications of women
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and men, snd differences in acoess 1o on-the- job training and promotion.

A significant intermediate manifestation of these (acion is the
tendency for women to be concentrated in & small number of accups-
tions, on the whole relatively compatible with child-rearing, and at the
lower end of these oocupations. In New Zealand, the 1986 Ceonsus
indicated that over hall of all women in the full-dme labour Torce were
trnvestved in just six occupational dassifications: derical, sales, weaching,
medical, typing and book-keeping.  Even within these fermale’ occupa-
toms, men tend to dominate the better-paid positions.  For example,
while women made up 57 6 per cent of the aching profession at the
1981 Census, they contributed only 14.6 per cent of schoal principals
wnd 13,5 per cont ol school ingpecion. In dedal work, women iend o
be concentrated in areas requining keyboard skills, while men predeorni-
nate in managerial clerical positions (Hyman & Clark, 19873

Amapo faciorunderlying the distribution of both women'semploy-
ment and women's pay prospocts is their depanure (rom the workforoe
1o bear and raise children. Thia is reiriforced by the uneven sharing of
child-raising responsibilivies by mosl couples. This affects women's
edrmings capacity in a number of ways DBecause skills that are not
constantly in use or not constantly being updaied lose value over time,
worhen fe-enlering the workforce afier an alwence may face lower
eamings proapects than when they lefi. This, iogether with the differing
compatibility of jots with child-rearing (theough the availability of pan-
time employment of flexible hours, of the proximity of the workplace 1o
the home, for example), alfecis the kinds of occupations chosen by
wimen, and the amount and kind of raining in which they are willing
o invest As a resull, the patem of employment and pay will 10 some
exient be self-reinforcing,

Evidence from other couniries suggests that marital status and child-
bearing offer a major explination of the ‘wage gap’ Sowell (1987-92)
estimates that single women in the United Staies earned 91 per cont of
the income of men in 1984, compared with %9 per cent forthe population
as s whole. Data gathered in Cansda as early a8 1971, when ona national
average women earned only 374 per cent of the incomes of men,
showed that women who had never been married earned 99,2 per cenl
as much as men who had never been married (Block, 1982112, There
is an imponant kesson in this evidenos about the importance of compar-
gt llee writh liloe. It indicates that in so far as we can kearm anything about
whether comparable individuals sre uesied equally by looking at
aggregate data, the problem is less than some relatively crude measures
of the ‘wage gap’ might suggest
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Structural Impediments t Pay Equity

But in practice the debate does not stop here, Some comparable worth
proponents Lre concerned not so much 1o compare Lke with Lo, bt to
ensure equality of outcnmes regardiess of underlying differences  For
othem, the very factors that cin be used 1o explain away the wage gap
are themselves regarded i3 embodyving discrimination. This lamer
aTgUMEnl I8 mone serous, since it direcls our anemtion away from
ptiempls o Identify some pomion of the wage gap as the resull of
discrimination 10 assessment of the extent 1o which more basic social or
economic sructures foster unfair ireaiment. This not only has implica-
tions for how we think about the “problem’; it also shen our perspective
on gppropriaie solutions.

Toanswer the argument that explaining away the wage gap neither
proves nor disproves the existence of unfsir treatment ane must search
for soclal, economic and political smangements that foster unfair treai-
ment. Does our education sysiem wittingly or unwitiingly channel ghrls
into an inappropdately lmied mnge of occupations (recent evidence
having suggested that most children bave made up their minds absosst
their careess by the age of eleven)? Does the concentralion of women
in & marrow range of occupations refllec something more than free
choice? For example, does it reflect unnecessary barriers (o acoess (o
jobs that have long been the territony of men? 1s the availablity of on-the-
joby childcare or job-sharing {(major facton in determining how long
women are oul of the warkforoe, the hours they can wark, and where
ey can weorke) unduly constrined® And what is the mle of “the market
in all this?

In answering these questions, we mus! recognise that employen’
deciions aboutemployment, promaotion and remunerstion that appear
o be'discriminatony may in fac have 8 number of causes. They may
reflect the emplover's personal preferences, but they need noL  They
may instead reflect employers’ attempts o reduce the costs of making
pemsonnel decisions by using rules of thumb, and they may reflea
recognition of dilferences that are truly relevaniio how well a personcan
peorform a job. They may also reflect pressures from other employees
{voiced, for example, through a male-dominated union), or from con-
sumers, Inesch case, some deeply rooted intuitions may of coumnse be
at play. The idealogy of sexual identity is impressed on childeen at an
early age from a great variety of sources, and can create substandial
tensions when an individual chooses work tiditionally performed by
the other sex, foster the unconscious use of slerectypes, and oeale
hosility or sexual harassment by other workers, so discouraging a-
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tempts to diverge from acoepted social norma. (It is notable that
comparabile worth would do linde (o counter this process. )

But the fact that such an declogy’ can be ercded only slowdy,
whather through direct sitermpts 5t education o the development of
contristing mbe models, does not create the capacity for s disciminaiony
free-fior-all onthe part ol employes. Employvers are not, unless comimer-
cially suicidal, froe 1o hire, fire, promote o pay st will They are instead,
oher than in the most catreme cases, subpect 10 1he constraints of the
markel They musst supply their cusiomens with goods of & quality and
price that maich their competitons” They must perform sullficienty well
to persuade their sharcholdens 0 koep on investing  And they must
develop relationships with their employecs that make @ worthwhile for
those emplovess iostick sround. The central requirement of the market
is that & relationship must be of mutal benefit 1o survive, This is o
requirement which can make unfair restment very omily indoed.

Emplovers who make employment, promotion of rermuneration
decislons socording 10 their pemonal peeferences will, if they must
crmpuete for weorkers, lose good workens 1o employen who make these
decisions according (o mert. Because employers’ sucoess in competing
for consumerns depends on their ability o promote productivity and
innovation, which in turm depends on the quality of thelr wordoroe and
wiwkplice relations, unfir restment and l-sdvised discrimination —
inciuding persstent under-payment — will wark ugainst their inlemosi,
both through the loss of good workers and through the general decline
in commitment and work effon assocated with poor emplovment
relationa In other woeds, where employen face competition for both
workers and markets, they are unlikely 1o be shile 1o alfard 1o discrimi.
nate persstently against workers on the basis of factors that are mol
relevant 1o productivity, This is not simply an argument about the ability
al employen tosurvive competition in the shor tenm. 1t 8 arguably even
mare impanant whene s longer-lierm perspective is mken, mquiring an
spproach o career paiterns and employment conditions thal can acoomm-
mcdaie the special necds of valued workem, This can be seen in such
developments @8 competition by employen in the United Kingdom in
terms not only of pay, but also of childeare, matemity/paternity leave
packages, job-sharing and flexible hours (Gapper, 1988)

Are Markets Unfale?

Proponents of comparable worth typically respond (o this kind of
argument by aasesting thal markets are inherently unfair, or thal il they
were fair women would be paid mone than they curremtly are.  They

]
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make a distincthion between the ‘market rale” for & job and the value' ol
wioelk, This in effect it is pan of & long history of atiempis o reward ntsour
in terma of some intringic value, defined by Thomas Aguinas in lerms of
2 ‘just price’ and by Karl Marx in terma ol 8 Tabour theory of value * But
the notion that Sintrinsic wonh' can provide a feasible guide (oe remu-
neration cannol survive the requirement that labour services, lilke cther
goaoda il servioes, reoeive returns that reflect the value thal they creile
for other people: for the consumers that workers are when they e at
home. As Paul (1989-55) argues:

A pood's price has no independent meaning, for it mersly
reflects the ebb and Aow of s pedormance in the markot. In
search of this ‘chimers’ of intrinsic value . the comparabic
worth forces are willing (o supplant the market price of labor,
and) this means that they are willing to override the Tibery of
exchange, association and contract expressed by market poices’

A related argument is that where market faciors are allowed as pan
of the wage-lixing proooss, past discriminations will be perpetuated. But
this imvolves endowing the market with amijudes, rather than viewing it
18 & spontaneous order, fillering, and in some cases penalising, the
sitinades of the individuals who use It It involves viewing markes
relationships as coercive and adversarial — a srugge between capital
and labour, or corporation and consumer, rather than based on mutial
benefit. As Tuesck (1986:521) cournters:

The problem with this argument is that it confuses the market
place with the atitudes — admittedly the sometimes seala
attinudes — that ender into people’s markol deciuons. The
ket for labor services must sccommodaie the prelerences
of millions of workers, employers, and consumers. To sugges
that the process by which it scoommadates these preferences
is reducible o some gender-based class struggle is, ar best,
malve

This does not mean, however, that there will be no circumstances
in which positions of market power can be used o0 pander o the
attitudes of privileged groups. In panicular, where a single firm is the
sole available source of employment — where would-be employees
have no meaningful options — it will be possibile for the employer 1o
discriminate unfairly in employment, promotion or remuneration. In
practice, however, the potential for such ‘monopsony’ power to arise is
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small, and the ‘exploitation” that i@ makes possibie is being renderned
increasingly unsustainable as information Mows sbout employment
options and the mobility of workens improve. Such monopsony power
a% remaing is instead largely the resull of statutory privilege — goverm-
meni regulstion which protects employens and uniona (rm the penal-
Lies that the market imposes on unfalr behaveour. As Williams (197948)
argues with respect 1o the position of blacks in the United Suaies.

The basic problem thal Blacks now Ece inthe United Staies is
not one of malevolent acial preferences per se, though it may
have been that in the past. It &5, rather, one of government
restrichons on volunlary exchangs. These resinichons arse
because powerful politkcal groups are abhe 10 use the coencive
powers of govemnment 1o subven market competition, 1o
eliminate the relative parity of the marketplace, and 10 make
rules that redistribois wealth in their favor. To the extent that
emotinnally charged words such as explodation and racism
are 1o have an economic meaning they should refer 1o the
myriad of collusive agreaments, backed by the government,
whenby disadvantaged minorities are subjeaed to 3 coniin-
ing disadvantage.

In much cases discrimination is protected by inappropriate statu-
toary barmiors 1o entry in the labour markel. These include government-

backed union mbes thay make houas or work conditons gramunously
inimdeal 1o working mothers, oecupational beensing requirements de-
signed nat so much o guaraniee quality a5 10 protect exorbitant eam-
ings, of town and country planning by-faws that make & unduly costly
to provide workplace childcare facilities. The effeat of such barmerns s
o ncnease the cost of accommodating the work needs and preferences
of women with childmen (or men wishing o share more fully in the
raising of their children), and thus o reduce their emploviment options
and exmings potendal  Such barmern will not be reduced — and ther
achvernse elfecas may, indeed, be reinforced — by raising pay rates under

8 comparable worth program.

1



Chapter 3

The Processes and Consequences
of Comparable Worth

F the wage gap in itself is not & problem, but there may none the less

b some underlying problem in the sense that barriers to entry in

Labowr markets allow prejudics to be sccommodased, might a com-
parable wonh policy provide a solution? In other words, even if
comparable wonth proponents have mis-specified the problem, might
there be some residual value in their proposals? Would the benefin
outweigh the costs?

The Procedures of Comparable Worth

Legialative comparable worth palicies operate by establishing proce-
dures through which women in occupational classes in which they
outnumber men can have their pay evalusied relative 1o the pay of some
‘comparable’ male dominated ocoupational class, and adjusted accord-
ingly. This evaluation is by means of some ‘gender-neutral’ schome
which takes aceount of such faciors as the skill, effon and responsibality
noomally required in a job, and the conditions under which it is per-
formed. Such policies thus dilfer fundamentally from ‘equal pay for
equal work’ policies in that they require the equalisation of pay across,
rather than within, job calegories, 3 process that may operate at the
expense of equal treatment.

Comparable worth legislation, as proposed in New Zealand, aims
not 1o modify the market (for example, by corecting market outcomes
that are the resull of poor informaton Nows or the sbuse of market
power), but 1o replace the market — st least in its role in determining
remuneration packages — with a government buresucracy (in New
mmmwmwhmmu—

Instractions 0 the bureaucracy 1o take account of regional differences,
‘extnordinary working conditions’ snd ‘recruitment and retention dil-
ferences’, and the overall costs of the employers and the Government of
New Zealand', as proposed in the Employment Equity Bl Buresucratic
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decisions about what factors ‘count’, and for kow much they count, are
fundamentally anti-market any central planning sysem has just such
preoccupations. ‘Special droumstances’ will inevizably mean samething
quite different 1o 8 bureswcrat charged with evalusting jobs, & union
ipamicularly a national oned, snd sn employver (and he or her workes)
facing the harsh reality of serving consumen who will happly spend
their money elsewhere if wage increases are passed nio prices. In
contrast, 3 key charscaensoe of markel sdaptaton vo skill shorages or
surpluses or different regional needs is that these factors are not neces-
sarity mriioulatesd st sl All that matiers 1o ihe individual employer mthe
memuneration package that must be offered inorder b0 simo employess
of the kind needed, and this can be gauged without recourse 1o 3 bunch
of statistics on the output of educational institutions or the health of the

regional economy. It s discoverod simply by enicring the market
The Pitfalls of Job Evaluation

O course, many employens, especally those emploving large numbers
of worken, do not rely solely on the markel signals prowvided by
prevailing wage rutes bul already use job evaluations 1 assist in
deiermining remuneralion packages for their workforre,  Emplovers
iypically commission job evaluations not a3 a justfication for owemsding
ithe market, but 1o enhance their shility 1o put prices on jobs whene
market information i thin (for example, where the jobs involved are
highly individualised). Such evaluations are seldom applied nigidly.
Where there i a clear dilference between the resulbis of an evaluation
process gnd the prevailing ries of pay, employven will typically defer io
ithe markst,

But in 3 comparshile seonh contest deference 1o the market, excep
in ‘special circumstanoes’, beflectively seen s deference 1o discrimina-
tion: the relevance of ‘mados faouors’ becomes the exception, nol the
rule. ‘Instead of using job evalustions as large frms wraditionally have
used them — that is, a5 one ool toward achieving inmemal equity for a
whale host of jobs that do not have direaly correlating jobs In the
marketplace — the comparable worth foroes wish to use it as the ool
(Paul, 198953, emphasis in original),

Problems inevitably arise from the subjectivity of jub evalustions.
(Criica will counter that the market b5 sulbjective loo, bul medket
outcomes are ondy &s subjective as the regulations that surmound them
permit) The measurement and weighting of job requirements (s
inevitably arbitrary. different schemes will vield different nnkings, even
undsr 3 common goal of ‘gender neutrality’. For example, in the US,

13
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librarians rank above numes, photographens and social workerns in

Minnesota anad below them in Vermoni (MacKensde, 19870, It is beter

to be & secrctary than o dats entry opertor o 3 laondry worker in

Washingion and lowa, bul worse than both in Minnesota and Vermiont
(Purr, 1986), And things grow moare complicated:

In Minnesota, for instance, 4 registered nurse, & chemist, wnd @
social worker all have equal values and would be paid the same.
However, lowa's sudy finds the nurse worth 29 percent more
than the social worker, who is in turn worth 11 percent mone
than the chemist. While the chemist also reccives the lowest
point scose of the theee positions in the Vermont sudy, the
social worker and the nume rovese minkings. The social
worker i valoed about 10 percent mone thal the nurse, who s
waorth 10 percent mose than the chemist. (Burr, 1986:73)

A market in job evalustion programs is in the making. creating
strong incentives for workers to migrate betwesn Stles 0 25 1o subverl
the atempts of bureaucracies o tell them what s good for them

Two key faciom that sre absent from job evaluation procosses are
workens' proferences for diflferent jobs, and the value that they place on
the non-pecuniary rewards 1o employment. The Working Group recog-
nised ihat women pay if anything more atiention o the svailabllty of
childczre and fexible work schedules than to pay in deciding where 1o
wionrk, but did not ssem o think that there might be some tade-off
between these sources of convenience or satisfaction and pay. I did net
deny that work that is relatively low-paid but compatible with chid-
ralsing may be freely chosen by many women, but sppeared (o see this
as 8 deciion deserving monetany compensation — if ampthing reinforc.
ing pobb ‘segregation’ rather than breaking down barriers 1o the compati-
bility of ‘male’ occupations with child-raising. As Williams (1988) notes
Inthe Australian contex:: TTThe view that women should move indo non-
traditional areas has been challenged recently, with some women's
groups claiming women should not be pushed out of thelr traditional
Wﬂmﬁmﬂﬂmmhmmmmumdh

Likely Unintended Consequences of Comparable Worth
The probilems with companable worth proposals ame not limited 1o the

administrative difficulty of generating coswisient and ‘neutral’ job vahs-
atons. Nonsenses and inconsistencies at this level might be forgiven o

14
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the results, once applied, were of genuine benefit 1o jocety: i employ.
ment relatinnships worked better, and more equitably, as 8 result. The
evidence, however, suggests strangly thal they would not

Disemployment effects. The resull of o ‘successful” comparabile
worth claim would be 3 requirement that the wages fora panicular job
should rse. Linder the New Zealand proposals, this could apply 1o the
wages of all workers covered by a union in a female-dominated
tion i e, one in which 60 per cent or more of the wodkforce is female),
o W 8 group ol 20 o moee such worken making 3 claim where there s
N union or the existing wrion s unwilling o file o dabm. Regardiess of
the scope of the wage decree, the effect i the same: 5§ new minimum
wage s created above the level thar would be paid 1o equate the supply
of and demand for the labour service concemed.

Raising the wages in an occupation will encourage more peopile,
both men and women, 1o seek this kind of work, At the same time, it will
raise the level of productivity thay an employer will reqquire of any worker
he or she employs. Paced with a higher wage bill, be or she will
essentially (ace a choioe between retaining all workers, incurring higher
oosts and losing competitiveness, market share and profits, or maingin-
ing competitiveness and profability by laying off less productive
workers, substitunling capital for labour, of compendating for wage
increases through reductions in other formes of remunenation and comds-
tions of employment. The moe [nlense the competition Maced n
product markets, the more likely i the choloe of the second option; the
Tirst option is unlilkely 10 be vishle beyond the ahon min

The size of the effea on employment will depend on the respon-
siveness of the demand for and supply of labour to changes in the wage
raie for & given oocupation: that is, on the elasticites of demand and
supply. The available evidence on these elasicities, both af 3 rational
level and for individual occupations, is limited, but the unambiguous
implication is that o wage increase will, other things being equal, reduce
employment opporunities. In New Zealand, 8 recent Reserve Bank
study has estimated that a | per cent increase in real wages would lead
to & reduction in employment of berween 0.7% and 0.9 per cent (or 0.6
peroernt within one year and 08 peccent within two yeanm), Oeill el al
(1984), analysing data from the State of Washington, found both that the
share of employment in ocoupations receiving comparable wonh ad-
justments was reduced, and that the retums to training (and hence the
incentives to train) were diminished  Boanell (1987), smulating the
effeat of applying equal pay policies in Australia, estimates an underfy-
ing reduction in employment of 4. 76 per cent for men and 5,94 per cent
for women. The significance of these reductions has been masked in

15
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memﬂmpﬂmﬁmm“ both wages
have been increasing  However, the implicstion af
lmuﬂinmﬁhhmrmhmmﬂﬂuhmmhnbun
increasing more sowly than they would have in the absence of compa-
rabile wonh, so that some women who would have Lked o work wen
unable 0. This finding s reinforced by Gregory and Dunecan (1981),
wh estimate thal equal pay policies in Australia were reducing the rate
of growth of female employment by about 1.3 per cenl per year relalive
io the rate of growth of male employvment — equivalent 1o amound one-
third of the rate of growth of female employment in the period thal they
studied.
Such desemployment effects are unlikely 1o be evenly distributed.
As with any minimum wage, they are likely 1w [all most heavily on the
relatively low-skilled: those with the fewest and poorest employenent
options. Thus, in the United States, for example, minimum wage laws
hawe been found o be most detrimental o the employment prospects of
young unskilled, black males: denying not only income bul work
and the sssociaied development of seif-wonth that is so
ossential if diferentials in wellare ane 1o be eroded over tme (Moon,
1971} In the case of comparble wonh polices, those most adwversely
affecied wre likely 10 be the lowestakilled, school-leavers, women
anempting 1o re-ender employment after raising a family, Maon women

In 'covered’ ocoupations, displaced workers are likely 1o tum 0 "sncow-
ered’ occupations in search of jobs.  In other wonds, the demand for
employment will be increased in firms or occupations where compa-
rabile worth claima are for some reason consldered infeasible, potentially
depressing wages in those occupations. Smith (1988 238) has produced
mﬁ:hhmm&ummmmmh
sirea

Mihe women whose wages are most Likely 1o be adpsicd by
the companble wormh remedy (those in female-dominated,
non-teaching, government jobs) are fewer in mumber, much
bener paid, and subjec w0 no greater gender-related wage
dilferentizls than the women whose wages arc most likely 1o
be sdversely alfected (those in ‘female’ joba in very amall

16
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firma)  Wornen working for large employers in the private
sector, (o whom the comparable wanh remedy may also
apply, have wages that lie betwoen those of the groups above.
In general, then, among women in female-dominated jobs, e
probability of comparsble worth coverage i inversely related
o need’ . the cross-scctor effecs of comparable worth will
iend 1o exaggeraie eamings inequuality in socely,

The nature of coverage and its distributional effeas would be likely
w differ in detil in New Zealand because of our more centralised,
collecuivial labour relationa system and, in panicular, the proposal 1o
allow unions to make comparable worth claims on 3 national basis,
However, the voluntary nature of claims under the proposed system and
the exclusion of individual claims would be likety 0 lead W uneven
coverage. 'While the Working Group rightly recognised the imponance
of this source of Texibliny in mitigating disem ployment ¢ffects, it oould
be expected © reinforce existing imbalances between seciom exposed
o indlernational competition, snd seciors (panicularly gowernment)
largely protecied from it Comparable wonh would primanly benefit
workers in the latter. (Union restraind in secton faong severe competi-
tive pressure cannol, however, be counted on, in particular where wages
are set al an oocupational, rather than an enterpnse of workplace, level )

Eroslon afbenefls. The benelits 1o those covened by comparnable
woarth claims (it least those who manage to retain ther jobs) ane likely
o b eraded over time. This b because 3 ‘succesaful’ comparable worth
claim will ereate a ‘rent” — & special, satutory prodit — for its benefici-
aries. Other workens wanting a share of this rent will anempt 1o raise their
chances of enlering the ocoupation, lor example by increasing their
qualifications above those actually required  Incumbents may seck o
protect their rents, for example by stipulating siricies eniry requirements
in sgrecments, swards or licensing arrsngements. The costs of these
sciivities will eventually consume the ‘ren’,

Thas highlights the fact that companable worth policies are effec-
tively # foem of special interest regulation, using legislation and the coun
system to divern income in favour of ane group at the expense of others.
This explains the populanty of comparable worth among employees in
the shehered seaons (panicularly government) and unions seeking 1o

Some Counter arguments
The Working Group on Equal Employment Opportunities snd Equal Pay

7
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— echoed by the Minister of Women's Alfairs (soe for example Shickds,
1989) — has srgued that the harmiul effecs of comparable waorth
jpolicies sre overstated by their opponents. In particular, they argue that
as the scheme would be phased in gradually, and a5 there is scope for
moognition of ‘allowable differences’, the wage cosl, 4t least initially,
wiould be small. Purther, they assedt that rather than introdscing new
rigidithes in pay relativities, the implementation of the scheme would
siemply lead to the adjustment of older, ‘unjust’ relativities.  Again, the
Working Group ‘does not believe' (Though this beliel was not subsian-
tisted intheir report) thal comparable worth would create inappropeiate
labour market signals, encouraging more women Into occupations that
they already dominale and reinforcing job segregation. The argument
was that if puy did operate a3 3 abour market signal, women would not
now be concentrated in these occupations (this of coumne ignones state-
supponed barsiers o the employment of women in other occupations)
Finally, they argue that any adverse employment effects would be
mitigated by the proposed threeyear phase-in period, the fact that
coverige is not mandatory and the prolection against employment
substitution that eccupational segregation affords’ (Wilson, 1968: 14). In
this sense, their proposal relies on one of the very phenomena they are
purportedly concerned about.

To the extent that the proposed legislation makes ‘allowances'
designed 10 minimise the adverse employment effecs of
worth policies, its rationale may be seen to be undermined. And while
the overall efiect on employment may be less advorse with the resulting

incompdiele coverage, the distributional effects are lkely o be aggra-
valed:

M women in the covered secior ane those moat in ‘noed” — thai
i, those with the lowest wages or those facing the most
discrimination — then comparshle wonh advocates would
almost cemainly regard relative gains by those women as
socislly defensible. But il those in the nancovered sectors ane
the most needy, both their relative wage reductions and any
absodute wage losses they face [through loss of employment]
will iend to exacerbate inequality. (Smith, 1988 232)

Within the New Zealand industrial relations system, such effects are
likely 1o be reinforced. Bepresentatives negitialing comparable worth
claims at § natioral level may pay linle sgention 1o the effects on
women's employment in individual firms. There is likely 10 be 2 strong
temptation 1o use comparable worh claims — and the regulatory
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advantage oreated by scoess 10 compulsory final-offer arbitration — o
create new nolativitess between national awards and (o perpensate
rigidly these relativities, againat the interesta ol both male and female
workers in industries and firms trying 10 meet the requiremenis of
international markets. The overall effect would be toincnease the riglhdity
of the labour market over time, penalising, not benefiting, the mosi
vulnerable of worken,.

In summary, comparable worth polices offend sgainst both eoo-
nomic efficiency Qeading to resouroes being wasted in unomployment,
ang distorting the way in which labour and capital are used across
ai the expense of the most vulnerable of warker), They represent not
a trade-oll betwoen efficiency and equity, but & sscrifice of bath;
hampering economic growth, and hence income prospects for all
workers, and aggravating income dilferentials
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Chapter 4
Alternatives to Comparable Worth

DMPARABILE worth proposals provide an excellend llustration

of the point that good inentions and compassionate rhetoric do

nol pecessarily make for good policy. Good intentions without

good analysis can, indoed, prove ragically harmiul. To say as much is

Ao b chaim the supremacy of economic analysis in deciding the appeo.

pristeness of any particulsr policy, However, il we ignore the insights

ol economics — in this case, insights on the likely disemployment and

distributional effects of comparable warth policles — we nin a conaid-

erabile rizk not only of failing 1o reach our imended goals, but of huning

iscly those whom we had hoped 1o help. As Hayek (1988-502)
wWriles:

The point 15 not that whatever economists determine 10 be
eflicient s thorefore right but thal economic analysis can
clucidate the usefulness of practices heretofore thought 10 be
right — usefulness from the perspective of any philosophy that
looks unfavourably on human suffering ... It is & betrayal of
concemn for athers, then, 10 theorize sbout the just society
without carefully considering the economic consequences of
implementing such views.

To coademn comparable worth policies as bath ineflicient and
inequitable is nel, however, 1o condone the status quo. Theee s much
in New fealand's existing system of regulation that protects discrimina-
tery behaviour and limits the options of relatively valnerable grou ps of
wurkers. That comparshle worth is not a solution does ned imply that
there s no solution.  Finding a solution, however, requires looking
beyond differentizlx in pay or the distribution of women scross occupa-
thows, b0 the barriers o the eflicient use of women's labour and corre-
spandingly 1o their equitable treatment

Labour Market Regulation
In New Zealand, the most direct and significant barrien (o the eguitable
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ireatment of workers and to the efficient (and therefore increasingly
remunerstive) use of their labour ar bo be found in the peovision of the
Labowr Relations Act of 1987, This legislation has its histarcal roots in
the Indusirial Conciliation and Arbliration Act of 1824, Iis philcsophical
roois bie in the characteristic beliefs of Falian Soculsm: thal differences
of income refloct exploitation; that the solution lies in collective pursait
of sowme centrally-determined concept of “social justice’; thal the individ-
ual worker can be ‘empowened’ only through politiciiation of the work
relanonahip and through the subjugation of his or ber individual inerest
in favour of the collective. I is kegistation that seeks to prodea and enrich
by decree, rather than through individual indtiative and the Faciliating af
voluntary economic and social inderactions

The resull is a system dependent on the suppression of two
individual freedoms:  freedom of contact between employer and
worker, ind freedom of association between wirkern 10 fomm unions.
Three mochanisma are crucial o this suppression of freedom: regisire-
e provisiona thal define unkon coverage Lind make competition for
the ‘right’ 1o cover workers viroally impossible), Tilanker coverage’,
which enables industrial agreements 10 bo exiended (o all workemn
covered by 3 union whether or nod their emploser was diectly imvolved
in negotisting them, and compuliory unionism. This has made for 8
predominance of national occupational and craft unions eaith statutory
monopoly power in the representation of worken, in elfec, 8 power o
exploit both employers (who have no allermative but to negotiate over
employment contracis with wniona) and those workers who dilfer fram
the ‘norm’ represenied by undon officals (who are free neither o
negoiiate with emplovers on thelr own behall nor to choose the kind of
undon thal will best represent their mieresis).  In shor, what was
intended as 2 means of protecting workers has evolved into a system that
protects the inerests of union officials at the expenss of significant
proups of workers: workens in companies streggling 1o increase produc-
tivity in the face of inlemational competition, for example, and workens
whose skills, necds and preferenoes dilfer from historical nocma.

This systeni is inimical to the interests of many women, Oficials in
unions in reditionally male-dominated scoupations sre Bkely 1o have
liethe imterest in negotiating work conditions — Nexibie hour, job
sharing, par-time work or the svailabiday of childeare, for example —
that will expose them Inincreased competilion from female workers. On
the contrary, they will have an inierest in defending condiions of work
and mechanisms for pay and promation that are incompatible with the
needs of working mothers, thus excloding an important sector of the
fermale workfonee, or in using their dominant position within the union
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o discriminate against femals members. An mportant recent example
of the laster s the collaboration by male Alr Kew Zealand cabin stall o
block the promotion of female air stewards

More generally, stale-protecied unions ane ih a pokilion 1o raise pay
and compreas pay dilferentials, making i more QifTicull for lose-skilled
worken of worken win have been oul of the workfonce for some thime
to price themsolves inlo work experience and training  This b «of
particular imporance for women atempting 1o re-enter the workforos
aficr & period ralsing children.  This effect bs reinforced by sanstory
minimum wages — again 4 palicy that is well-inengioned, but of
consideratie harm o the most vulnerbile of workers,

Oiher Regulatory Barriers to Egquity In Employmend

Legislatson that makes possible the inequitable veatment of women in
i ot limited 10 the ibour markel. 11 may also be found,
for example, in town and country planning leglslation that makes i
inordinately costhy woprovide childeare facilities at or nearthe workplace,
or in some forms of legislaion inlended 10 protect workers from
occupational health and safety hazards, bul in practice excluding them
from employment aliogether. (A recent, extreme example was repofod
in The Wall Sreet fousrmal, 29 September 1989, A Count of Appeals inthe
United Srates decided 1 support 4 ‘fetl-protection  policy’ baming
wETaE T i ey Ehee age o PO frcam weonrkiing i s company's batery division,
where they might risk exposure 1o lead — 1 move which one women's
rights activist has described as inviting an open season on women
employees
The lesson of such polickes is that constraints on individual behay-
tour dicaied by centrulised governments, buresucrackes and salc-
protected unions, however intelligent and well-inentioned, can have
signilicant adverse umplications both for women's acoess to employment
and the eflicent use of their labour, and for their fair treatment in
employment. 1o both cases, an important cause is the sheer incapacity
af cemnallsed organisstions @ understand and ke account of the
divene needs, abilities and preferences of worken and employers. As
Hayek writes in 8 more general contexl:

Al least before the obwious Rilure of East Buropean socialism,

it was wadely thought by ... mtionalist that a centrally planned
economy woubd deliver nol only social justioe tut also 3 mone

eflicient use of resources. This notion appean eminently
senaible o lirst glance. Bud it overlooks the Faot that ghe totalisy
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of resources one could employ in such 3 plin is simply oot
knowahle to anyhody and therefore cain hardly be centrally
controlled  (Hayek, 1988501, emphasis in the original)

The harmiul effecs are compounded by the fad that, in practce,
those given positions of power in 8 ceniralised rmgime cannol be
expecied 1o act solely for the general good: 3 kesson which, like the
fosmmes one, has boen ledrned only slowly by courines such as New
Zewland that have embraced the certainies’ promissd by collectivism.
As Buchanan (1988 206} wriles:

For moee than & century, and despile cafier constitutional
undemtandings, judicial and public opinion has posed Litle o
no conslifutional challenge 1o incressng governmenital intr-
sioirns info the econamic iberties of ciizens. This constilutional
phers, as well a8 citizens genenlly, were npped in the
romantic delusion that s long a8 democratic elecorl peoce-
dures are in place, legislitive majorites act 1o further the public
imegresi.  Modern public-choice theory has shagered this
romantic delusion, f such delusion were noi already demon-
strubily destroyed by the mere observation of modem political
EECEAMEE

Protecting Freedom of Contract

The salution — whether for pramaoting generl sociil well-being or for
empowering those workens, ncuding femals ones, most oppressed by
the curnent sysiem —does nol, of course, restin wholessle dersgulation,
Rather, il rests In 3 reformilation of our approach 1o the role ol the
government in the labour market. Fconomic relationships, including
employment relationships, canml ke place In 8 legal vaouium, But
what ia needed is not 8 system of law concerned with construining the
outcomes of these relationships, taking chodce out of the hands of those
directly aflfecied by therm, but a systerm of law that facilitaios fimess and
efficiency in employment,

The basis of such & law must be an alfirmation of the rights of
waorkess in their labour, and of sanciity of contract (whether between
workerns and employers or between workers and unions). The freedom
af contrad and association prolected in this kind of system would nol,
of courne, be absolute; Lbenty, 1o be sustainable, cannoit be allowed to
degenerate into either snarchy or licence. But the constrants that make
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freedom meaninghul are not conatraines on oulcomes (diciated by judges
o bureaucrats in the name of faimiesa), but comtraints on the process by
which contracts are formed, such as the basic comimon law prohilstions
on the use of force or fraud, the mistreatment of those genuinely
incapable of contracting for themselves, of the use of contracis 1o harm
third parties (the way such a system might be construcied is conidered
1 greater lengih in Brook [forthoomingl,

In s sysiem based on freedom of contract, workers ane empowened
by thedr alslity 10 exencise choloe and are protecied by the law, which
tests and enforces the contracts that they form, by sccess 10 collective
organisation (and the enhanced scoountability al unions where they
must compete for memberns) and by competition in the marketplace:
competition that can severely penalise exploimtive or discriminatory
preatment. This peotection, whlike the “protection’ affocded by compa-
rable worth or allinmative scion polickes, s nol restricied 1o the sriboulate
and well-resourced, or to those ‘on-side’ with the union hierarchy.
Instead, it is argusbly most significant for the most vulnerable of
workem those locked into low-skilled employment or unemployment
by the cumen sysiem.

There is increasing evidenoe that relatively freely-functioning mar-
kets are in praciioe of greal benefit 1o women seeking employment and
mprovements in income. Becker podnts out, forexample, that while the
Heagan administration was crilicised by women's groups for it opposi-
tion o the Equal Rights Amendment and 1o companbile sonh laes, i
oversaw 3 period in which the unemployment rates of both blck and
while women declined and the differential between men's and women's
median cammings namrowed by seven percentage points (o A2 per cent
by 1967}

This strong improvement in the position af women s all the
mare remarkable since the gender gap remained fixed at about
40 petcentage points from the lae 19508 10 the end of the
15708, and many people believed the gap would never shrink
without extensive government help .. The hull employment
environment, the shift (owards & service coonomy, increased
training. and higher labor-force panicipation all contributedio
women's economic advancement. (Becker, 1988:12)

Similarly, referning 1o the Linkted Staves, Paul (1989 129) argues that:

Raher than condemning the market system, feminists ought to
be glorying in i, for & has proved remarkably adaplable 1o
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women's evolving desire (o work full-thne, 10 work through-
oul their lives, and 10 work in new and challenging jobs
Why emphasize women's disadvantages — their alleged vic-
limization, their helplessncss — when feminism righaly undes-
stnod should glory in women's remarkable advances? Indeed,
it in the opponents of comparable worth, rather than s
advocates, who have a positive attitusde towards women's
ahilities, who see women as capable of determining what is in
their own best interests and working for these goals in the
marketplace alongside men, without any special privileges

In New Zealand, mther more labour market barmens remain o
prolec historical male privileges than exist in the Undied Staies. Labour
market reform is the key mechanlsm lor eroding these privileges,
enabling women (o work alongaide men in the pursait of individual and
shared goals,

Polices aimed a1 breaking down stercotypes and reducing labour
market barriers 1o the employment and promotion of women will, of
course, noed lime 1o take effect. However, the templation 1o hasten
history by placing even whal are intended (o be transient restrictions on
pay or workforoe composition is 10 be resisied. There ane cansiderabile
risks to such intervention, not salely in erma of the loss of employment
and adverse distributional effects, but also through the diverdon of
atiension from the underlying causes of inequity, and thus their perpetu-
akion,



Appendix

Comparable Worth Policies in the
United States, Canada
and New Zealand

HIS appendiz summarises the approaches 1o comparable worh

in the United States, Canada and New Zealand. In the United

Staes, the primary focus has been an constitutional and statutory
prohibitions on discrimination, although some individual Stales have
introduced explicit comparable wonh palicies for State employees 1In
Canada, fecderal ‘Tuman rights' guidelines ure supportive of comparsbile
worth, and sctive comparable worth policies have been adopied in
Manitoba and Ontario. In New Zealand, sn Employment Equity Bill has
been introduced, adopting much of the language of the Canadian
comparable wornh schemes, but differing in same significant details.

L THE UNTTED STATES OF AMERICA

Comparable worth as an explicit, legislated doctrine has received litde
scceplance in the United Saes. Rather, given the de facio supremacy
of federal law and legislation in this arca, attention has focused predomi-
nandy on inierprotations of both constituthional and statutory protts-
tioms on discriminaton, the bsee being whether alleged acts of discrimi-
nation are vickaions of stanutory and constitutional prohibitions. Con-
sequently, to the extent that there exists anything resembling American
assend 10 the doctrine of comparable worth, it has Been through a boot-
strapping’ of the doctrine via equal pay and discrimination legislation
and litigation, rather than overn acceplance of the doctrine.

The Legal and Constitutional Background
The polestars of individual liberty in the United States are to be found in
the Bill of Rights, which consists of the linsl ten smendments tothe Undied

Suates Constitution. After the American Civil War, this Bill of Righis was
amplified by the passage of the 13th, ldth and 15th amendmenis,
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cotlecuvely known as the anti-slavery amendments. The best-known of
these isthe 14th— the Equal Protection Amendment — which provides,
in Sections | and ¥, that "No Staste shall make or enforoe wny law which
shall abrdge the prvileges or mmunities of citizens of the Uinited Siates;
norshall any Saate deprive any penon of life, liberty, or propery, without
due process of law; nor deny 10 any person within i junsdiciion the
equal protection of the laws’, and “The Congress shall have the power 1o
enforce, by appropriate legislation, the provisions of this anicle’.

1tis often supposed that this Amendment makes unequal treatment
unconstitutional and thus illegal. Bul this interpretation is incomect. The
l4th Amendment is a prohibition against unegual resiment by govern-
ments, not by private individuals. There is, ot beast in principle, nothing
unconstitutional or ilegal under Ametican law and urisprudence about
discriminalony acts by private individuals against other private individu-
als. However, consequent upon judicial imerpretation of Congresa’s
general regulatony powers, & number of fedeml stamutes have been
introdced 1o prohibi such discrimination

Comparable Waorth in the United States Courts

To the cxent thal there have been comparabile worth claims in the
United States they have centred around

= the Equal Pay Act 1962,
# Tithe VII of the Civil Rights Act 1963 and
*= an armendment b0 Titke VI, known as the "Bonnen Arnendment”.

The Equal Pay Act was an exicnsion of the Pair Labor Standasds Act
6y require equal pay for the same jobs, regardiess of the sex of the
warker. Title VI ol the Civil Rights Act proscribod employment discrimi-
mation on the basis of race, colowr, religion, nathonal ongin or sex. The
Bennett Amendment of the following year was enacied in an sttempt 1o
clarify controversy over whether Title VI extended to claims arlsing out
of comparisons of different joba

During congressional consideration of the Equal Pay Aq, the
concept of comparable worth was explicitly considered and rejeaed,
despite ploas by the incumbent Kennody sdministration o indude s ban
on sex discrimination in wages for ‘work of comparable character on
jol the perfarmance of which requires comparabie skills' Instead, the
Congress enacied 2 law requiring employess (o pay the same wage 10 g
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winman and & man doing the same job. The courts liler interpreted the
law 1o mean that work need not be identical, but must be “substantially
equal’, o come within the purview of the Ao’

The Supreme Court decision on Corgty of Warbingion v, Guriber
of 1981, ivolving un equal pay claim by female prison guards (desig-
nated ‘matrons”) who weee being paid 70 per cent of the wages paid to

comparshle wonh was possible. However, the count whimaiely proved
unwilling o move beyvond & stra interpretation of the Equal Pay Aco

Pollowing Cumther, the focus of comparable worth dakms shified
from suits brought under the Equal Pay Act 1o those brought under Titke
VIL These cases, which have largely grown out of claims alleging racial
discrimination, have established rwo dominant theories of discriming-
thon. The fimt postulates that discrimination exists where there is
‘dispsnaie treatment’ of women. In order to prove disparate trestmend,
the courts have held that there must be an afflrmative demonstration of
intentional discrimination, based on impermissible criteria. The second
relies on showing that there is a ‘disparaie impact’ on women which
constihutes de faco evidenoe of discrimination. While the decison in
Cracritrr seomed ioexchide wage claima solely on the basis of dopariie
impac (implying that this doctrine was primarily relevant to the exis-
tence of discriminaiory entry barriers 1o particular jobs), proponents of
comparsble worth have continued 10 snempt 10 use the ‘disparate
impan’ dociring, in particular, a8 @ means (0 the judicial adoption of a
comparable worth rule

A ey cuse in this prooess was the AFSCMWE case,? which appeaned
to give some legal sanction to the rwo theones. The tnal coun heanng
the came upheld, for the firm tme in Amencan jurisprodence, & variation
of theunion's comparable worth dlaim. However, this was denied by the
padge who presided over the caise, which was oventumed on appeal.

The AFSCMEcase arose when a public sectorundon claimed that the
State of Washinglon was guilty under Tile VI of sex-based wage
discrimination. Prioriothe case, the State hed volunarily commissioned
an oulside pay consultant 1o evaluate State sector pobs. (Thes stedy was
case conducted on the basis of four facton: knowledge and akill, mental
demands, accountability and working conditions.) The study con-

' See, for exsmple, Chnilensen v, Siake of lowad, S65 F. 3d 335 (19770

P County of Wanlrington v. Guntber, 452 115, 161 (1981)

¥ American Federanion of Sk, County and Municgpal Emplopens vy Stade of
Wachingion, 578 F. Supp 846 (1983).
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chuded that there wis a disparity of approximaicly 20 per cend berwoen
comparsble joba, and that ithis dispanty incregsed s workers progressed
upthe job hierrchy  Accordingly, under the auspices of a ‘lame-duck’
governor, the State passed 3 37 million budget appropriation to begin
equalising wage differentials.  However, the incoming governos (a
woman], upon taking office, removed these approgeiations from the
buadget, whereupaon the union filed sult

In deciding for the union, the judge lound tha: there was evidence
of both disparaie impact and disparate treatment. Disparate impact was
shomn o exist by the Stie’s own studics. The fact that these disparnities
were not redressed by the Sute upon thelr dacovery waa held 1o be
indicative of disparite treatment. Funher, the existence of these disparni-
ties, which was then known o Stae officials, was tken ss demanatrating
an inteni (o discriminale. The judge’s conclusion was thiat the cies was
mercly 3 Tailureto-pay’ case, in which the bsue was not whether
comparshle worth was a doctrine demanding judicial sanction, bt
rather a matier of the coun being asked (o scoept the conchusions of the
State of Washington's own studies. In short, the judge held that the Staie
should be bound by its own lodings regardng pay disparities

The Ninth Circutt Coun of Appeals reversed this decisian * One
reason given for this reversal was that it would be inequitable, and give
rise 10 unidesiable public policy, i tvme who, in good fith, commis-
siomed studies simed at helping them (o eradicile inequities were then
‘categoncally bound’ by the lindings of those mudies. However, the
Coun went further and rejected the lower coun’s postion as 1o both
disparate impact and disparsic ireatiment

Writing for the appellate coun, Judge (now Justice! Kennedy held
thal & finding of disparate impact was inappropeute in that the broad
definition of compensation in the Saie of Washington study was influ-
enced by 1o many divergent factors 10 lend isell 1o daparsie impaa
analysis. On the siue of disparale trestment, the coun alleged that the
plaintifls had failed to prove an indent to discriminate, arguing that i was
rc sufficient to ‘boot-strap’ the observation that wages pald 1o women
were less than those paid w men into a finding of an ‘intent 1o discrimi.
nate’. Itemphasised that it was, instead, the market that s wages, taking
a myriad of factom into account in the process. Justice Kennedy noted
that Nelther law nor logic deems the free markets symem 2 suspea
enierprise. Economic reality is that the value of a panicular job 1o an
employer i but ane factor influencing the rate of compensation for that

t Amwricam Federanon of Sk, County and Musicged Emplooe v Siate of
Waskington, 770 F. 3d 1401 (1985
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job ., We find nothing in the language of Tite VT or its legislative history
to indicite Congress intended 1o abrogste lundamental economic prin-
ciples such as the liws of supply and demand or 1o prevent employers
from competing in the lshor market'

The Appeal Court's finding, imposing as it did new restrictions an
the twin theories used 10 "prove” violation of Title VI with regard to s
discrimination, was & severe blow (o udicial ecognition alf the compa-
rable wonh doctrine in the United States. The reluctance of the courts
o give legal sanciion o the doctrine was sulsequently reassened in 4
case brought by the American Nurses' Association sgainst the State of
linods." When this cise was brought i sppeal, Richard Posner, writing
fior a unanimous coun, sssered that the comparable wornth doctrine ‘is
rect of the son that judges are well equipped to resolve intelligently or
that we should lightly assume has been ghven tous to resobve by Titde V11
o the Constintion”.

The Amencan courns have shown linle enthusiasm for the conoeps
of comparable worth. Absent funther legialative direction, thene s no
reason 1o think that this will change. Indoed, even il Congress were (o
pass & comparable worth statute, it is far from cloar that such legislaton
would survive an aitack on it constiutionality.

State Legislation

While the couns have been reluctant 10 go beyond naros: inkerpreta-
tiona of the Equal Pay Act and Titke VI, Sie governments — largely at
the insistence of public secor unions — have been more disposed 10
enac comparsble wonh legisdation. (They have, however, been decid-
edly less enthusiastic about appropriating lunds o implement the wage
sdjumments mandated by such legislation.) A study by the United States
General Accounting Office (1986) found that ten Stakes had
coimparable worth policies for State employees, while a further 18 had
conducted some kind of comparable worth study

Minnescts has been the most active State in passing, and spprope-
ating funds for, Siate sector comparble worth leglalation. In 1979,
engaged an outside consuhant 1o perform job evaluations. This was
followed by 8 second wage study which found an average 25 per cent
wage dilferental between male- and lemale-dominaied job dassifica-
tons, Inan anempl o ‘remedy’ this, it in 1982 passed 3 law designed 1o
achieve parity over a four-year period. Two years later, the scheme was
extended to cover all workers employed by cities, counties and school

¥ American Nune Apociation v, Sl of Minot, 40 FEF Cases 245 (1585
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districts within the State.
ML CANADA

In Canada, the federal government, and all bt one provinoe, have Liws
enshrining the doctrine of equal pay for equal work. The provinoes of
Manioha and Ontario have sdopted explici comparatde wonh legista-
ton The concept of comparable worth has also reccived suppon in
et federal legalative guidelines

Early Federal Legislative Guidelines

The (federal) Human Rights Act of 1977 sl the stage for subsequent
developments in comparable worh policy in Caneda -Section 11 of the
Act provided that

= I is s discriminatory praciioe for an emplover 1o establish or
maintaimn differences i wages between male and female
employees emploved in the same estabhlishment who are
performing work of equal vabee, and

s Inassessing the valbue ol work performed by employees in the
sameestablishmend the criternon (o be appliedis the composite
of skill, effon and responsibility requined in the performance
of the work and the conditions under which the work is
peerformmed.

The At provided for 5 Human Rights Commission with investiga-
tory and enforcement powers.  This Commission established “Equal
Value Guidelines', specifying both the criteria for measaring the “valus”
of work and the facioms that could conatitute ‘ustifiabls” ieasons forwage
Aifferentials

The Commission hear complaints related (o only & limied portion
ol the workfonce: in general, workers in federal employment and in
seciom subyed 1o federal regulation, such as banks. Omee the Commis-
sion decides that it has jurisdiction over & complaing, the complainant s
given the right (o specify the group with which it wishes 1o be compared,
and a compamtor group is composed. Job sisessments are then carmied
aul, based on required skills, effon, responsibility and working condi-
thona. If, o the basis of these assessmenits, the complainant is found 1o
be ‘underpaid’, the Commission atempts to mediate 8 solution. 1f this
s unsuccesshal, it can appoint & human rights tribunal 1o resolve the
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imsoe. The lindings of this trbunsl may then be enforoed — and
challenged — through the federsl count sysiem.

The Foderal “Equal Wage Guidelines' of 1986

Ins 1986, the Human Rights Commission isssed new Egual Wage Guide-
lines, binding on any human rights wribunal dealing with an equal pay
complaint  Under these new guidelines, the Commission expressly
suggesaed that it would largely deal with classes of employees rather
than individual employoes. The guidelines offer detailed definitiona of
| derninance by gender’, 45 2 basis for deciding parisdicion
in comparsble worth cases * They prowvide for job evaluations 10 be
carmied out on an ‘esiablahmeni-wide” hasls, using either an employer's
o job evaluation sysiam (providing this meets broader Human Rights
Commission crterial, of an evaluation sysiem progesed by the Comimia-
sion. An ‘esablishment’ is defined o include all ecmployees who ane
sublject 1o 3 common personnel and wage policy, whether or nat the
policy is sdminmernd centrally, and notwithstanding any collective
bargaining agreement covering employees. Within an establishment,
however, some allowance i made for reglonal differences in pay.
Finally, it ahould be noted that the new Guidelines coincide with
recenl equal pay iniiatives on the pan of the Canadian Labour Depan-
ment. Labour inspecton are empowered 1o use their stitutory right of
inspection W examinge an employer's books 1o ascenain whether they
are cuomplying with Section 11 of the Human Righis Act. They may then
either notify the Human Rights Commission of non-complance, or file
complaints directly with the Commission

Comparable Worth Legislatdon ln Manitoba

In 1965 Manitoba passed the it comparable wonth lkegislation in
Canada, inthe form of its Pay Equity Act. This kegistation initially spplied
only to the civilservice. [n 1986 it was extended 10 apply 1o some Crown
corporations, universities, hospitals and agencies recenving substantial
govemment furding.

The Act places on the Civil Service Commission, and the bargalning
agens of employees, the affirmative duty of identifying female- and
male-dominsted groups of employees. “Domination” of an occupation

' Uneder the new federal guidelines, the percentage of workers of one s
recpuiied o de fine an oooupation &8 'mabe’ or 'famale’ is 70 for groups of less
than 100, &0 for groups of 100 w0 500, and 55 for groups of ower %00
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I8 defined 10 exist when an cocupation with ten of more sorkers has T
pet cent or more of one sex. Once 3 male or fermale occupation b
identified, the Act provides For 3 single job evaluation 1o be carried out,
referring to skill, effort, responsibility and working conditions in the
oocupation, and for wages i be adjsted scoondingly, These adjusi-
ments cannot be made by reducing the pay of any groups. however, the
At provides for an upper limit on adpsiments by prescrilbsing a ceiling
ol 1 per cent of the employer’s total payroll for any year, and a maximum
ol four such adjustments i any four consecutive yean. Compllanos s
monioeed by a Pay Equity Buresu, shich also has powers of arbatration
where § dispuie arises over the implementation of 4 comparable wonh
WIRE INCrease.

Comparahle Worth Legisiation in Ontario

The: mont recent, and most far-reaching, comparstvie wornh legialatson in
Canada was enacted in Ontario in 1987 Among the novel features of
Ointano’s Pay Equity Act are that

# il is ithe first such Act anywhere in the world i apply to the

privaie as well as the public sector (though aol 10 emplovers
with fewer than ten workers);

* i is expressly designed solely wo apply 1o women; and

* inthe werms of the preamble of the A, it s desgred 1o provide
affirmative sction to redress perceived gender discrimination in

the compensation of employees in ‘female’ job dasses.

The Act expresaly mdquires employen 10 establish and maintain
compeniation practices that are designed 1o provide for ‘equal pay for
jobs of equal value'. A Pay Equity Duresu has been established o
oversee both the process of ob evaluation and subsequent wage
sdjustments. To demonstrale compliance, emplovers are regquined Lo

e identify lemale- and male-dominated ocoupational classes,
defined as classes in which workers are 60 per cent female and

70 peor cent male respectively:
* compare the value of work of male and fermale ocoupations

acenrcing to skill, responaibility, physical demands and work-
ing conditions, and

3
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=  inorease the wage of each female cocupational class so that it s
al least eqpeal o the wages of the employer's lowest-pald male
occupational class performing work of the same “value', I

within the same establishment, and othersise in the
same collective bargaining unit

Employers” ‘pay equity’ plans are required o0 be posted in the
workplace  Unions may file any objections 1o these plans with the

investigate and sadjudicaie such complaints. The A provides for wage
adjustments 10 be limited 1o 1 per cent of an employer's annual payroll
i Omitirio,

HL NEW ZEALAND

Mew Zealand has had equal pay legialation in the state sector since 1961,
and b the pavale secior sinos the Equal Pay A of 1972 Comiplaints
aboul direa discominatory Ureatirenl can be handled sither under the
Hmm#ummdwnuwuupmw.
ance inechanksms of the Labour Relations Ao 1987

Al the time when the Equal Pay Aot was passed, there was some
expectation on the part of proponents of comparable weorth that § could
be interpreted 10 embrace claimas lor oqual pay for work of equal value
However, the finding on a 1986 ‘companable wonh’ application by the
clerical workers” union made i clear that this was beyond the jurisdiction
of the Act. (In this respecy, the New Zealand experience paraliels that of
the United Swmies) The result was increasing pressure (o legislate
explicitly for equal pay for work of equal value, and in 1987 the Labour
Party made an election commitment 1o this effect.

In 1988, a Working Group on Egual Employment Opponunities and
Ecjual Pay, convened under Margarel Wilson, a former President of the
Labscwer Pasty, recommended "employme il squity’ legislation combining
‘resulis-oriented’ equal employment opponunities requirements and
‘pay equity’. The Working Group's proposals borrowed heavily from the
language and structures of the legishaton implemented in Manioba and
Omntario. An Employment Equity Bill, lairly closely based on the Working
Crroup's proposals, was introduced to Parliament late in 1989, and at the
tirme af writing is passing through the legislative process.
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Comparable Worth In the Employment Equiry Bill

The Employment Equity Bill provides for comparable wonh — labelled
‘pay equily’ — asscssments to be carmied out by an Employment Equity
Commissioner, and implemented through the exuting structure of
Industrial awsrds and igreements (sustained by the Laboir Relations
Acl), with the assistance of the Arbitration Commission, Requests (or
comparable worth asseciments can be Indged by 3 union repuesenting
s fermale-dominsted ocoupation (e where 4 least 50 per cent of
workers are womer), by an emplover, o by a group of 20 or mone
workers where po unlon hes coverage, or where the union with
coverige is slow to pumue 3 claim  The claim asessment process
itwohves nine separie stepa, Including the selection of two male com-
parator occupations and debate over an scooptabile process for evalual-
ing the claim. Onoe an assessmeni is completed, the union involved can
lodge a claim o have iLincorporaiedin it pwards and agresments (a1 this
point worken without union representation of with unhelplul union
representation seem o alip feom view), If there is failume 10 agree on the
incorporation of & caim, an Afstaton Commisionor may impose
comprlsory, final offer arbitration, assbied by two lay people with ‘pay
equily experise’ The resulting pay adustments are to be phased in over
three year, ahthough this period can be cither reduced or increased by
the Arbitration Commission, sccording o its assesament of the impac on
‘the overall cosis of employers and the Coverunent of Mew Fealand” and
‘the New Zealand econamy’

A Comparison with Canada

While the New Zealand proposals draw on the language of comparable
worth policies in Manitoba and Ontario, and borrow some of their
structures, they dilfer in some significant respecis.

The schemes are alike principally in their emphasis on equalising
Income across comparable ccoupatons, rather than between individea-
als; in the powers of investigation and adudication tha they invest in
government burcaucracies; and in their prohdbition of pay reductions as
an instrument of equalisation.  There are only minor differences in
definitions of occupational dominsnce and in phase-in provisions: for
exampie, the Canadian schemes are explicht sbout the allowable impact
of comparable worth adjustments on employer costs.

There are, however, some important differences. In particular, the
Canadian schemes operate on an enterprise basis, providing for compas-
faldle womh wssessmends (o be carned out within establahments rathes
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than, as in New Zealand, applying Lo all worken in a given occupation.
Second, comparable worth sssessments and pay adjustments under the
Canadian schemes are treated soparmely from collective bargaining
ammngements, whereas the New Zealand proposals rely on existing
collective bargaining arrangements for the implementation of claima
Third, the Ontario scheme provides for sooess 1o the comparable wonh
apparatus for individual workers 13 well a3 for unions, wheress the New
Zealand scheme is more narrowly focused on existing unions. In each
of these respects, the Cansdian schemes could be argued 10 be mone
patentially responsive o the differing circumstances of firms and the
differing needs of worken, and less conducive o the entrenchment of
relativites acrons the workloroe as a whole, than the scheme proposed
for New Zealand. On the other hand, the Canadian schemes are
mandaiony for the employers over whom they have coverage — which
in Ontario includes afl private secior lirms with more than ten workers
— wheress under the New Zealand proposals pursuit of comparable
wionth daims would be voluntary.
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THE INEQUITY OF ‘PAY EQUITY’
 PENELOPE J BROOK

COMPARABLE WORTH POLICY IN NEW ZEALAND

Policies promoting comparable worth (equal pay for
work of cqual value) in New Zealand snd elsewhere
assume that the “wage gap’ between men and women
is proof of discrimination agains: woimen. Agsinst this,
Penelope Brook arguoes:

& the gap may in fact reflect other Factors, like the
greater role of women child-searing and their need
iy find jobs compatible with that role;

® where labour markers work well, employers who
do discriminse on grounds of sex orrace risk going
out of business,

® comparable worth policies will instead redoce
cmpliyment apportunitics, especially for the most

dizadvantaged women,

The true road w0 ‘employment equity”’ Hies in reforming
such regulations as those governing the libour market
arsd tovwn and country planning, 0 emove BRRcCCssany
barriers i the advancement of women

Fenclope |. Brook is a freclance economics consuli-
ant. She has written widely on labour market issues for
the New Zealand Business Roundable. and s the author
of the major study Freedom at Work, © be published
by Oxford University Press in Avckland in 1990
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