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Editorial Note

‘This volumne is a recond of the combined proceedings of a CIS conference
held in Sydney on 29 February 1988, and an NZCIS conferonce held in
Autkland on 7 March 1988,

Philip Willinmas, Daniel Oliver, Thomas G, Parry and Kerrin Vau-
tier gave their papers at both conferences, The paper by W.R. McComas and
the joint paper by John Logan, Frank Milne, and R.R, Oificer were given at
the Sydney conferonce, where commentaries were piven by Warren Pen-
gilley, Power Swan, Geooffrey de Q. Walker and P.W. Gallagher. Jobn
Collinge and James Farmer gave their papers o the Auckland conference,
wherr Allan Bollard and Stephen Jennings were commentmors. Additional
speakers participated in the panel discussions i both conforences; odited
versions of these discussions appear near the end of the volume.

I wish w thank all the particzpants for their help in compiling this
record. | am especially grateful 1o Alan Mormn for writing the Introduction,
1 Thomas DiLorenzo for his paper *Antitrust Policy and Competitivenesy”
{which sppesrs here a8 an Appendin), and 10 Rose Philipson for her
aszistance in preparing the valume and compiling the indea

Michael James
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Alan J. Moran was appointed Direcior of the Commonwealth’s Business
Regulation Revaew Unat shortly afier it was established in 1985, Previously
be worked [or eleven years in the Doparuments of Trade and Industry, His
publications include ‘Business Regulation — lis Scope, Costs and Rencfits
in Australin’, in Michael James (ed), Renraining Leviathan: Small
Government in Praciice, CI5, Sydacy, 1987,

The views capressed in this paper are not necessarily shared by the
Commonwealth govemment.,



Introduction

Alan Moran

Heginning with President Caner s sppointment of Alfred Kahn as head of the
Civil Asronautics Board, a number of appoinices 10 Amencan rogulaory
hoards have attempted 10 pull down from the inside moch of the regulnory
apparatus they have hoen charged with administering. Other names thal
gpring 10 mind inchode Mark Fowler mt the Federal Communications Com-
mission and Arthor Hull Hayes at the Food and Deug Administration. Danicl
Olliver, who was head of the Federal Trade Commission (FTC) when he
addressed these conlerences. shares the crodentinls of these appointees o
American regulaony bodcs,

The appointments in themaclves reflect the revival of free market
economics mmong professkonal economists in the 1970s. This renewed
approach is thematic @ the isswes of competition policy rised by the
contributions in this wide-ranging collection.

Consumer Welfare, EMciency, and Per S¢ Rules

Duniel Oliver gives & ruther hesitant “yes' w the question frequently posod
w0 himsell: “Do we need n Federnl Trade Commizason?’ He then assigns 10
government rather than o markel acwors most of the blame for the failures of
competition. His case for the FTC rests on i having taken on board the
Tusion of law and cconomics associated with the University of Chicago,
Tudge Bork, and others. He maintaina that sn adequate defence of the FTC
that the consumer inlcrest be the sole basks for adopting any
menvention and that per se rules be vanquished by the rule of reason.
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Yet using consumer welfare as the sole criterion can mean wcrificing
gains in efficiency, As Philip Williams points oat in his paper (and R.
R Odfficer reinforces in discussion), a dollar is a dollar’, and focusing on the
imperative of pasing all benefits on 1o the consumer may mean denying the
optimal efficiencies that may arise should they be retained, for whatever
reasons, by the prodecer.

Mr Oliver is highly critical of per s rules on resale price maintenance
(RPM, such as that adopled in Ausiralia under 5. 48 of the Trade Practices
Act{TPA). RPM is still alive {just) in the US, while in Australia, as the recent
Commodore Compuaters case has shown, it packs an encmous punch and
includes the Trade Practices Commission (TPC) as one of its seconds. Tn fact,
RPMean be legally circumvented in Anstralio by use of o
or by selling on consignment. Alhough this creates s difTerent set of legal
relagionships, the cconomic result is hasscally unchangsd. Those falling foul
of TPC attacks could therefore avoid the fines they might incur by what 1o an
cconomist are no mare than aliernative market amangements.  Such re-
armangements are presumsbly less convenient 10 the companies concerned,
but the fact that legal loopholes are available raises the question of why 5. 48
1550 lenaciously pursued by the TPC in areas, like computer supply and retail,
that clearly exhibit high levels of competition.

The ideology on which Mr Oliver"s approach rests contrasts with that of
other law-oriented contributors. Philip Willkams is uncasy sbout the equity
imnplications of a froc-market approach, but comes down against the courts
applyng any rulc other than that of fosering eifficiency. His citation of
Gieorge Gumon, dating back 1o 1888, and made in the context of the lead-up
b the Sherman Act, shows that the comestability theory of Baumaol, Panzer
and Willig is merely a rediscovery, According ©0 the guotation (and
contestatility theory), incipient or potential competition arising from open
markeds ks anough Lo ensure efficiont market provision of goods and services.

However, Dr Williama does not agree that open entry is sufficient. He
pomes o ares where he considers competition 10 be sheent. One counterfag-
tusal crampsls he offers is the cuse of the professions. where he sees price as
mflevible and the markel strain being taken by the incumbenis, who Limit
supply. There is, however, evidence that inflexibility in the pricing of
occupnlional services siems from government-sanctioned entry barriers,
slandards specifications, snd price-fixing (Benham and Besham, 1975
Federal Trade Commission, 1984; Young, 1987). This aasessment is of
coume central o Mr Oliver"s analysis,

D Williams also podns 1o the Laidley case and (he break-up of AT&T
84 evidence that the procompetitive clements of ade practices acts have
been effective in thwaning sbuse (Laidley [Leon] Pry Led v. Transport
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Warkers' Union of Australia & Ors [1980] ATPR 40- 147, 40-149). As Petor
Swan pomnts out in his commentary, cases like this could only have ansen
hocause of labour markes regulntion; smilarty, the mammoch submisgion by
the LS Justice Department { 1987) 1o Judge Green indicates that, whatever the
merita of allowing competition, AT&T's forced divestiure s almos

Mr Oliver, he is suspicious of per se rules bul considers them valid in some
areas because of pdicial ignorance of economics In this view he is oined
by Warren Pengilley, though Peagilley has different views on which per 1
rules might be the appropriate ones. Sach prescriptions sppear 1o favour
simplicity — a worthy goal — but in doing so they may place unduse priogity
on the court and paper-burden costs mther than the costd of economic
distortion.  Simple rules may become simplistic,

In his commentary, Geoffrey de . Walker is sythpathetic o the
abandonment of per s rules but argues that, in practical termd, price
competition in Australia owes much 10 5. 48. Thas mises powerful doubts
ahoust the theoretical meritof the government disengaging from this srca. No
market is perfoct, of course, but if RPM allows incfficient practices (s
opposed 0 allowing manulacturers 1o insist on their rewilers charging
pesriscular margins, therehy ensuring a wider retail nerwork., better after-sales
services, mid 50 on), then some rethinking is necessary. Il apen markeix do
nod genemile competitive (or ‘contestative’) efficiency, even n small scono-
mies like Awstralia®s, then the pillars of the Chicaga School”s approach rest
on insecure foundations. Empirical work on what happened in Australia
before 1974 could sill offer insights into how sticky prices really were.

WoR. MeComas, whio, liks John Collinge, describes the practical imple-
mengation of competition lnw, shares nono of the sceplicism expressed by
orther comtributors iowards per e rules. Bul this siems (rom the particular
definition of competiaon from which he argoes. This includes the claim tha
[ harket freedom W work, each partic ipant must of Ter 2 undle of skills mnd
allow the market w determine the price. Doubtless his views are influenced
by his asscmsment — which many would regared as enmonecus — that, without
regulation, the marketplace has ‘'mare ofien than not’ been characterised by
wll-regulstory collusion.

Predutory Behaviour snd Ralsing Rivals' Costs
Omne way such collusion might occur, scconding 10 some sdvocates of the

antitrust notion of prodatory behavioar, s by 8 prodasory mansfacturer
requiring his suppliers 1o deal with his rival on dissdvanageous lerms.
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Aftractive though such 8 sraiegy would be, the practical ability w pursue it
i questioned by Thomas Dilasenzo, who finds linke empinical supporn for
i He notes that the theory sssumes, implausity, that the prodator’s rivals
are completely ignorant of what is happening o them and therefore 1t back
and allow themselves 1o be preyed on.

Professor Dilorenzo notes that, despiie Daniel Oliver's scepticism
abow the theory of raising rivals " costs, mech of the work on it has when place
at the FTC during Mr Oliver's sewardship, He claims that giving antitrust
msthorities greater power o prosecute cases of alleged non-price predation
would be loviting uncompetitive firms © sue their more efficient and
maccessful rivals, thus inhibiting rather than promaoting industrial competi-
tivesesa,

Market Power and Market Definition

Dv Williams addresses what he thinks is an obsesskon with the definition of
s market in trade pracuices lit gation and sdminimration. He refers tothe High
Coun juigment in the Quoenstand Wire case (Qurensiond Wire fadusiries
Fry Lid . BHP [1989] ATPR 40-92%), in which the High Coun overtsmed
the view of the full Federal Count thal no market for the product (Y -bars)
exisied because there had been no transactions. [y Williams considers the
Hijgh Court to be correct in defining the market so ns heat 10 astist the analysis
of market power,

Warren Peagilley, in his commentary, and more fully elsewhere (Pen-
Filley, 1969), criticises the basis of this decision. He mainming that, in
rejeciing an American-siyle "essential facilities’ spproach. the High Cournt
has energised 5. 46 but left lile in the way of future guldance for the courts,
panixcularty over the degroe 10 which the docision appiics only 10 a monopo-
list. Morcover, he suggests that the Court seems 10 be denying a powerful
hh&nnﬂuuqﬂnmﬂnﬂﬂﬁqunhﬂ
the role of deiermining what an appropriate price should be. The TPC in it
Ruml Guidelines (24 Augusi 1989) takes Dr Williama's position on this
maticr, and is to issoe 8 paper iniended 1o offer guidance as 1o how it will be
inerpreting the implications of the High Court decision.

The Professions and the Labour Unions

A mbus spplication of the Chicago School’s approach is provided in the
paper by John Logan, Frank Milne, and R R. Gificer. They argue tha
momopaly cannol exist if there is freedom of entry. This claim reguines some
caveats: nutural monopoly isa fact even if it is not 85 common as many would
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argue. Matural monopoly usually has high sunk costa, which prevent the *hit
and run’ competition that would otherwise force an exchusive supplicr o ot
o though competilon: v secking i take his business.

The authors lease out the Msues arising from the spplication of their
preferred approach o the profesions, which shows that rogulaton of the
professions normally restncts supply, adds w0 price and generates social
lomses. They argue that o theoretical case for regulation cas be demonstrated
where inadequate information would atherwise be generaied, and note that.
i practice, the professions do lintke 1o help in thas respect for instance, they
follow *grandisthering” practices, impose advertising bani. and have ligthe in
the way of refresher courses.  However, they point out that the practical
impossibility of levying a fee for producing impartial information may mean
it i underproduced and may justify regulation of product sandards and the
enforcement of certification.

Lahour markets have long been treated differendy in Australia from both
the professions snd the general run of regulstion. Under 1. 51 af the TPA.
lahour pnions ane exemptad from s 45, 46 and 47, dealing respectively wath
collusion, monopolisation, and exclusive dealing. In the US, m Prolessor
DhiLoreneo observes, unkons are similarly exenspted {rom antitrust prosecu-
tsons, and, under 5. Wa) of the National Labor Relations Act of 1935, kave
thelr monopoly position underwriten by exclusive representation nghts.

Al the time of wiiting (Sepeember 1989), the force of sech proviskons is
evident in the Australan domestic airline pilots’ strike/mass resignation.
Conventional analysis woulkd see any excessive market power cnjoryed by the
domestic pibots as siermmang (rom tear monopoly powers, These powers are
particularfy wrong (snd arguably could anly exist) where laboor monopolics
are accompanied by monopolies in product markets, especially where these
are government-mandated. In the US, where the air transpont market i
deregulated, notwithsanding wnions’ exemption from antirust. these ap-
pears 10 be a wide range of pilot remunenuon levels, snd cosadersbly hugher
productivity levels, The former feature is likely 1o generate financial
pressures on girlines paying higher wages. In Australia, the iermination of
the Two-Airline Policy in September 1990 may lead 10 8 reduction of the
market power of the domestic airfines” pilots:  this was doubtess an
important acion in the dimpute. Such o redoction would be even
more likely in the absence of the contralised wage-fixing system.

Harmonisation of Trans-Tasman Competition Policy

The final secthon of this volume is devoted 10 an srea of competition policy
that is of panicular jownt concern (o Australia and New Zealand.
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Thoemuas G. Parry, Kerrin Vautier and James Farmer cach address aspects
of the Claoser Economic Relations Agreement as it s likely 1o affoot trade
practices law, Professor Parry poing oot thst Australia’s Trade Practices Act
and New Zealand's Commerce Act may not be very different in their
treatment of anticompetitive conduct.  Bat in ssme panticular areas they
differ greatly: for example, in New Zealand ithe great bulk of possible
takeovers are subjoct 1 anthorisation procedures.

In arguing for harmonasation W allow for greater cconamic efficiency,
Ms Vautier warns against the riak of opting for something that is not best
bnisrnational practice. Moreover, she pobnts out that over the long erm the
niernational isation of capital and laboir o dissolving all economic bownda-
ries. Particularly relevant in this connection is the work undertaken by the
Ewropean Commission pointing w0 the considerable gnine available from
action to eradscate variows aon-@niT harriers and the remaining hamiers to
eatra-EC competition (Cecchini, 1988). Significantly, the European Com-
mission argues that only occasionally b harmonisation the best way of
schieving elficiencies. The practical difficulies of replacing wen or so
national sandards with homologation are such that mutual recognition of
cach member's standands both offers bureaucratic econoenies and 1ends to
bring ahout a winding down of regulatory impositon.

James Farmer's assessment of the differences in Auvtralian and New
Zealand competition law i that the 1986 NZ Consumer Act has placed
competition at centre stage. Since then, he argues, the two countries have
been opersting on broadly similar principles, and their courts tend 0 come

Avstralian law offers its Citizens agmine antirust Seiis overseas: § protecLon
florwing from the Westinghouse case in the US. This, however, could hardly
be congidered 0 be & matier of major practical substance.

In the final analysis, however, as Dr Farmer poings out, a rans- Tasman
Commercial Coart is the only way 0 sdjudicaie lsw between (he two
countries; but this has not received any palitical suppor w dote,

Conc busbon

This volume thes contains @ range of different views on the future of
competition policy, The paper by John Logan et al. comes closest 1o a pure
laissen faire approach. Those by W.R. McComas and John Collinge,
describing the basis of the present administration of competition law in
Ausirafia and New Zealand, presoni s pragmatic approach w inicrvention 1o
redress market failure. Philip Williams adopts 8 similar approach, but he alss
delves doeply o the philosophical bases of intervention. Although he does
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not share the ideclogical approach of Logan et al. — or of Danied Oliver —
his views an how the sysiem can be improved stand somewhat closer 1o the
laisses faire model than do the views of Mewn McComas and Collinge.
These positions taken together soem 1o canvass the bases on which compe-
tition policy issnes will be addressed for the forcsscabe futire
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Why Regulate for Competition?

Philip L. Williams

L EFFICTENCY AND STANDARDS

1 wish W provide an immediate anewer 0 the quemtion posed by the tide of
my paper, The remainder of the paper is devowed 1o cxpiaining and exploring
my snwwer within the context of the sysiems of regulanion in Australia and
New Zealand.

We should regulste for competition whene tut regulstion enhances the
efficiency with which resoarces are allocsied. We should not regulaie for
competition if thal regulation kessens the efficiency with which resources are
allocated.

Economics is concernad principally with how resowrces are allocated
and whether the sysicms of allocation are efficient. However, efficlency can
only be asseased with reference o mn objective standard. The standand used
in economics is whal may be callad the dollar wobcs of conmumen, 'We may
tmagine that cach participant in the economy has a pile of dollar notes. Each
doflar nole counts for one vote in delermining how the resources of the
economy ought m be allocated. 17 a person spends some vooes in parchasing
hrown leather sandals, that expenditure will encourage resoorces o flow o
the production of brown leather sandals. By voting in the markegplace with

I mckriorw lodge comsr amd wuggestion rm Mesrsen Bruni, Frances Hanks snd
B.R. Qilcer, Mone of these agrees with every proposition in the paper.

13
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dollar notes. the consumer has beon sble o influence the allocation of
FEROUTTES.

than for any ahiernative allocavon. Efficiency is enhanced when resources
wre realloc sted s that consumerns are prepared to pay maore dollars Tor the new
allocation han they were for the old.

This standand impilicily embodies Hume s law: that o dollar is s dollar.
Home's law mcans that if two persans ane bidding at sn suction for 8 seaside
cottage and a poor homeless family is outhid by a sealthy family wishing o
own i swande weckender, the resalt of the bidding is efficlent. The house has
been placed in the hanids of those who offer the mare dollar voles

The effect of Hume s law is 10 divorce considerntion of the allocagion of
resources from consideration of the distribustion of wealth (or income ). The
implication is that if one does not like e market allocation of the seaside
cottage, one should look 1w measurcs that improve the wealth of poorer
families. One should not override the market's ability o allocate resoarces
elficiently,

Competiton policy affects two principal types of efficiency: produc-
tiom efficiency and allocation efficicncy . Production efficiency assetses the
costs incurmed during the process of production. If production is andertaken
without cach enterprise minimising its costs per unit of output. and without
taking advantage of all available cconomies of large-scale production, then
resoamrces are wasied. More resources are ased in the process of production
than arc nocded. These wanicd resources have an aliermative nse: they could
be used w0 produce other goods that consumers would value. Accordingly,
production efficicncy i necessary if the cconomy is 10 allocate resources
effichonthy

The second form of elficiency is allocative efficiency: resources muast
be aliocaied 10 produce those goods or services for which consumens are
prepared o pay most. [Tuyers are willing o pay w0 cover the contof the extrs
resoarces necded (0 produce more brown shoes, then these should be
produced. Conversely. if buyers are not willing 10 pay enough 10 cover the
conts of the marginal producer of black shoes, then that producer should ot
be using the nation's valuable resources o prodoce black shoes.

Thmin'un-hdﬂmﬂumhummjr
u&imhpﬂhﬂudﬂ-nmmwﬂupﬂ:r, The Bell
Rescurces offer for B HP and it of fers lor new spapers and tele vision stations
in Australia in 1987 caused much ostraged comment from journalists. Very
litthe of this outrnge was the resull of the economist’s concem for the
elficiency with which resources are allocated. Naturally, this does noy mean

14
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that many journalists were mistaken — although many were.  Rather, it
meEns that the values of the journalists differed from thoae generally adopeed
by economists when they assess the efficiency with which resources arc
allocased.

1. COMPETITION AND EFFICIENCY

Any enierprise may face competitive pressure, either from firms estahlished
in the ssme industry or from the threat that new firms may bocome estab-
lihed within the industry.  Although economists have long distinguished
these two types of competitive pressare, they have disagreed fior just as bong
whoui whether boith are needed 10 ensure efficiency, of whisther one alone is
sufficient

During the debaie over trusts that proceded the passage of the first
mntitrust statwie of the United States (the Sherman Act of 1890}, some people
wrgued that (reedom of enmry alone was milicient. The most famous of theie
sdvocaies was George Gunion.

Il the gates for the admission of new capiial are always open, the
economic effect is substantially the same s if the new competiion were
already there: the fact that be may come one day has casentially the wme
efMect s if he had come, becauss 1o keep him oul requires the same kind
of influence thas would be necessary 1o drive him oul. And as the latier
always mvolves greater risks than the former, on the prnciple of self-
inderes the former is most Hieely 1o be pdoptod. There is neally ke 1o
fear, im this line, 80 long & arbitrary barmiers ore kepl oul of the way,
because in the sheence of logal restriction the active influaence of the
potentiad competiod i ever present. (Guanton, | BER:4003; emphatis in
original

The two principal propositions in this passage have become identilied
with what may be loosely called the Chcago School of economaics in the post
Workd War [1 period. The first is that low barriers are safficient for o
competitive environmonl. The second ia that, in the sbsence of harriers
creaded by the state, entry is generally free. Clearly, if one believes these two

one ks likely 10 be sceptical of the economic benefits of any
regulnation for competition,

the landmark decizion of the Auspralisn Trade Practices

Tribunal in QCMA and Defiance Holdings (1976} ATPR 40-017 at 17 246,

Aximralian courts and pdminisumon have ackmowledyged that the conditson
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of entry 1o an industry is of prime importance in any assessment of the sxtent
to which an industry can be classified a1 competitive. However, the heavy
weight given o the condition of entry should not cause other factons 1o be
neghcicd

John Suzan Mill argued agains giving sole weight 1o the condition of
eniry on empirical grounds: because one can observe rades under which
collusion on price coevists with freedom of entry, freedom of entry ks not
sulficient © ensure 8 compeutive industry,

By combining free entry with price collusion, resources are aflocated in
the worst possihic way. The price collusion produces allocative mefficiency
beoc muse 1he high price Bimis demand and so canses oo few resources o Mow
o the indumiries. The freedom of entry ensares that prodits are eliminated —
uhhﬂhmhhﬁﬂﬂﬂwmu
market wmong a large number of producers, sach of whom is unable 1o take
advaniage of cconomics of scale. The result is production inefTiciency.

Mill's examples may sill be apposite: “The fees of physicians, sur-
geans, and barristers. the charges of mtomeys, are nearly invariable. Mot
certainly for want of abundant competition in those professions. bul bocanse
the competition operates by diminishing each competitor's chance of fees,
nol by lowering the fees themselves® (Mill, 1985] 1909]-247).

Perhaps & more obvious example is the net book agreemient in the United
Kingdom. Both book publishing mnd retailing exhibit relatively free entry.
However, coflective resale price maimenance has existed for aslmost s
century (for & record of the defence of the net book agreement hefare the UK
Restrictive Pructices Coun in 1962, soe Barker & Davies, 1 965),

I one accepts the Guanton line, then one need procesd no further. As it
happens, | (along with John Stunet Mill, Alfred Marshall snd the muire ] 8
Clark) do not. $o | shall proceed with the srgument.

Competition requeres both an absence of collision amony firma within
the industry in question, and (reedom for potential entrants (o enter the
mdustry. Barmers 1o entry may be defined as disadvantages that potential
entrants suffer (a3 @ class) compared with incumbents. Following Salop
(1979:335), hamiers may be classified as strategic if they are purposely
erccied 10 reduce the possibility of entry.  Accondingly, firms can pursue
urnicgics cither by engaging in collusion or by erecting

m. EFFICIENCY AND FROFIT

Competition produces an eflicient allocation of resources by ensuring thai
the only way of earning a hugh rake of return on investment is Lo mitiale 3 new

16
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produci of process for which consamers are prepared 1o vole with their
doflare. In the shaence of competition there is snother avenoe W profit:
monopoly power, either through collusion or through strategies designed o
ruise barieny o entry.

Although profit is the motive of most businesses, profis can be achieved
either through acting efficiently or by the exercise of monopoly power. This
formulation was clearly scen by the High Count of New Zealand in the first
fall hearing under the Commerce Act 1986, The Asckland Regiosal
Authority (ARA) sought the sasistance of the Court as 10 whether the

Although AR A" motive may have hoen 1o maximise rent, by sccopting
only two renkal cor operstors, ks means of schieving this object was the
use of i dominant position o eclede competitors of the socoesaful
concessonaires, The collateral contracts therefore had the purpose of
excluding other potential concesionaires, (Auckland Rejplonal Author-
ity v. Mutual Rental Cars TR {Auckiond Airport) Lid Tasman Rental
Cars Lid and Dowmsinion Budge: Reni-A-Car Lid (1984), High Coun of
New Zealand, Auckland Registry, Judgment of Barker ) dated 31 July
1987, pp. 79-80)

If the industry i compentive, a firm can be highly profiable over a long
poriod of time only by continually developing new ways of botier serving its
customers. In its defence agninst antioest prosecotion i the US, TBM chose
0 characterise s profit performance as such a reward lor elficiency. The
prosecution, however, chamcterised [BM's profit a5 returms 1o monopoly
powver (see Fisher, MeGowan & Greenwood, 1983), Regulation for compe-
tition can be defended ms a st of rules by which busines strategices ane
directed 10 producing an efficicnt allocsbion of resosroes. By proscribing
sirmeghes designel woenhance monopoly posaer, the only sourceol profi tst
temains is the creation of more effichent means o allocste msources.

According 1o this standard, two types of straegics shoukd be subject o
regulation: (i} collusion among Mirms that would otherwise be competitive,
wndd (1) the strategic creation of barmen wentry, | donol wish o argoe tat

17
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such syntegies should always be proscribed. Indeed, the suralegices may be
Justifiable because, although antcompetitive, they produce other efficien-
ciet. But | do argue that, in principle at least, they are suspect.

v, REGULATION IN A PERFECT WORLD

In & world where regulatons sre omniscient and regulation s costhess, il is
eary i s how the procompetition sections of the Anstralian Trade Practices
Act and the New Zealand Commerce Act might promote the goal of an
elficient allocation of resources.

Horiontal Agrerments

Section 45 of the Auswalian Actand 5. 27 of the New Zealand Act proscribe
conracts. armangements or understandings that substantially lessen compe-
titdon. This proscription may be micrpreted as a prohibition against forms of
collusion thid are designed w limit competition within gn industry.

A clear case im which & 45 of the Australisn At was weful was the
challenge by the Trade Practices Commission (TPC) 10 agreements made in
mid- 1981 in the oil industry. Moctings in May and Junc (inclading confer-
ences belore the Concilistion and Arbitration Commission ) were atieaded by
representatives of the Transport Workers Union (TWL), the Australian
Petroleam Agents and Distributors Association (APADA), and seven major
oil companies. Although the oil companies densed they were partes 1o any
agreemend, the TRC alleged that they were partics 1o an agreement with the
following obligations: (1) that oil companios woald deliver petrolesm
products only 10 retadl sies they were supplying s at |3 February 1980 (i}
that peiroleum wholesalers would do lkewise; and (iii) that a register of
petroleum products distributors would be drawn ap, with the oil companics
provading a list of all persons 1o whom they supplicd petroloum products and
whom they wished (o be on the regisier; but helore doing 50 must sign an
agreement bot i supply 8 service station suppliod diroct by the odl companics
prior i 13 February 1980 (Trade Practices Commission, Temh Annual
Report, 1961-84:367, 1984:97.8),

After the TPC had instituted proceedings againsi the alleged partics w
the agreoment, the TWU and the APADA announced that they were with-
drawing from the agreement. An agrecment such as that alleged woukd have
had » dramatic influence on the allocation of resowrces had it been enforced.
In effect, the expansion of the activitics of potroleum wholesalers that had

g
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occurred since 1980 would have been reversed, and the patterns of distriba-
tion of petroleum would have boen set in concrete indefinitely.
Ome of the costs associatod with trade practices legisintion is that the
may proscribe conduct that promotes economic efficiency. Al
1 know of no instances in which 51 45-15E of the Australlan Act or
. 27-30 of the Now Fealand Act heive had such an elfect, the podaibilitg
remains. For cxample, sach an effect might occur in circumsances similar
o those of the famous 'US case of Chicape Board of Trade v, United Siaies
(191) 246 LIS 231, The case involved what was known as the “call” rule of
the Board. The nule applied w0 the period between the close of the call and
the opening of the seasion on the neal besiness day, Batween those times,
memberns were prohibited from purchasing any wheat, com, auts of rye "o
wrive” al & price odher than the closing bid st thecall. Such o rube i mnocuous
from the point of wview of ihe exicnl 0 which & markel & competitive.
Mevertheless, it may still be caught by the per se prohibition against fixing,
controlling or mainiining prices.

Abase of Monopoly Power

Section 46 of the Australian Act and 5. 36 of the New Zealand Act alwo may
b inderproted as promoting 8 more efficient aliocation of resources. Under
such an inierpredation. the ssctions would proscribe the creation of barmiers
o entry where such sirslegies were conlingent on the marke) power of the
incumbent firms.

Chver the las docade, the licraiure of indusirial orgonston ks grealy
clarified the ways in which srstegac barriers can be erecied  The sirmegy
always involves an mvestment: either in the form of plant and equipment or
in the form of profit forgone during a peniod of predmory behaviour. The
invesument is & sunk comt, bn that the asset (whether physical or enhanced
reputsiion) cannod be resold for the price at which it was purchased (sco
Milgrom & Roberts, 1987),

In November 1983 the Department of the Treasery in Mew Zealand
made § submission o the Minister of Finance arguing, smaong other things,
that clause % should be deleted from the Commerce Bill. may be that the
implementation of & 36 will be so clumay dus Tressury will be proved
correct. However, one bonelin of the seciion — L it is sensibd y interpreicd mnd
administered — is that it can act as & bubwark agsins: heavy-handed sirategies
of governmeni-crosied or nateral monopolics. Indead, the first fall case
under the Commerce Act involved the use of 5. 36 for precisely this purpose.
The result of the hearing was that Bodget Ren-A-Car gained scoes i the
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nirpon fonminal in Auckland. Similarly, whalever one may think of ihe
break-up of the Bell-ATAT network in the US, one must acknowledge that
preasure n the form of an snucrust lid gation cawsed the protective wall of thar
regulation 1 be hreached.

We cannot depend on he state 10 remove the sources of the monopoly
power. Generally, such action (1o the extent that it can operate) is desirable.
Bat the fact is that the state will act 10 remove sach power oaly if it is pressed
0 do so. One source of pressure s the apparats of pro-competition
legislation.

The Special Case of Vertical Restraints

Both the Australian and New Zealand stalules single oul certain vertical
restraints for special teatment. A verticsl restraint ls mid o exia if & firm
(for exnple, 3 manufacturer) has an amangement © sell o & vertically-
related firm (for example, a redailer) on conditions that restrict the froedom
of the second firm o tude with 8 thind party. Examples of such restraints are
resale price musnienance, lerritorial protoction and rying. In both countries
the satutes contain per s prohibitions ageins resabe price maintonance. The
Australisn statote also contains a per se profibiton agaeinst third-tine forcing.
That i, the supply of goods or services on the condition (hat the purchaser
will acquire other goods or services from snother supplicr is absolusely

It is ey 1o Nind cases where vertical restraints are wsed cither o inciliuge
coordination smong members of an industry or 10 erect barriers o entry.
Indeed, much resale price mainenance is coused by retailers’ applying
pressaure to manufacturers for the manufactanons o prevent price competithon
at the recail level, However, such restnclions on competition do mot mean that
the practices should be proscribed.

Many vertical rostraints can be justified in terms of economic effickency
(Honks & Willinms, 1957). If one sccepts that cconomic efficiency ought o
bee the test of amy resimint, then one must allow that reabe price mainienance
and third-line forcing are sometimes desirable. In panicular, resale price
mamlenance may promoie economic efficiency if il prevents free riding of
vanous types. For example, in Trade Practices Commiizsion v. Sahi Chain
Saws (Augt.) Pry Led (1978) 13 ATPR 40-091 mi 17 822, one reason the
defendant ierminated a Melbowne discounter was thai the discounter advesr-
tised its descounied price regularly in a publicatsn that reached purchasers
twoughout Victoria, southern New South Wales and Tasmania. Country
parchasers were prevailing upon thewr local dealers for service under war-
runty — even though the chain saws had been purchased (1 8 discount) n
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Melbourne. [t could be argued that the Meiboume discounter was gaining o
free ride on the service that coantry dealers were pbliged 1o provide, and that
the cheapest way to prevent this froe riding was via resale pice maintenance

Mergers

Both the Australian statuie (1. 50) and the Now Zealond satwie provide for
contrmls over mergers that would produce dominance in g market. Mergers
are generally motivaded by the possibility of an income stream to the merged
enity that is higher than the sum of the income streams W the entitics when
acting indopendenily (soe empirical evidence in Bishop, Dodd & Officer,
1987). The increased income sream moy resull cither from gaina in
economic efficiency or from increassd market power. S0 mergers ought o
be subject 10 controls for the iame reason s contracts, smangements and
underdandingt.

Ome worrying festure of these controls and their inerpretation is the
view within the Awstralmn TPC that & 50 docs not asually prevemt mergers
providing two well-matched local firms. remain within the industry (Trade
Practices Commission, 1986:3). This view was the hasis of the TPC*s refusal
inchallenge significant mergers in the beer and domestic airtravel industries,

It ks not clear o me that the Commassion s interpretation of . 30 s nght
— gither as & matier of economics o, if | may sy, of law. If barriers 1o entry

that could be proved before 8 courl.  This argument was wsod again the
transfer af the Pacific Division of Pan American 10 Unind Airfines (see
Fisher, 1987). Two-finn dominance may be as worrying & dominance by
singhe firm.

In this section | have expressed cenain reservations shout te form of the
statuies in Australia and New Zealnnd The srgument has boen presensed on
the axsumpdion that the costs of administration and complisce are 2ero and
that those responsible for administering the stautes anc omniscient. These
mssamiptions ¢leardy fuil w reflect reality.

L REDUCING THE COSTS OF ADMINISTRATION AND
COMPLIANCE

Casual observation suggests thal procompetitive kegislation genermies costs
i two principal areas: (i) litigation: and (i) compliance in an uncertain legal
environment.
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The most notoricus example of the cost of rade peactices litigation in
Australis s the Tradeswock cuse, which concluded in Febraary 1985, In his
Judgment Frank| ] amsd:

The case was fought with extrome delerminaton. Inkeriocuiory pro-
ceedings occupied some S0 days before a single Judge of te Court and
somie ) separsie pdgments were given in respect of these interiocutony
applications. Five appeals were brought wo the Full Coun of this Couwrt
froem certum of these padgments

Three applications were made for special leave o appeal to the High
Court from the judgments of the Full Coun. Of these one was refused,
one apparendly was ool procecded with and the thind was graned
although the appeal was unsuccessful., Mo appeal was brought by the

The evidence occupied 173 days and the addresses 12 days. In
addition, the parties gave me certain written sobmissions. The submis-
sions for the Commission extended over about 700 pages, those for the
Firnt delondant over about 1400, those for the socond delendant over
about 800, those for the thind defendant over about SO0, those for the
uxth deflendane over about 200, those for the seventh delendant over
ahouwt 15, and those for the eighth snd ninth defendants over about 50.
In nddinson the Tirm defondant sought 10 tender a further 600 pages in
redation w0 facts which two expen econoenists had been asked 1o ansome.
| declined & acoept this further maserial ...

Every point which could possibly be raised concerning the admissi-
bitity of evidence appears 10 me 10 have been taken and | provided some
40 rulings on the admissibility of evidence during the hearing. The
majority of these were in writing, copies of which were given 1o the
partics. Some of the rulings have pow been published | 1984 ATPR 40-
443 m pp. 45 531 10 45 585). Four seabor counsel and seven junior
counsel were in Count most of the time and from time 0 time other
counsel appearcd. 105 witnesses were called. The interlocutory
spplications extended over more than 2000 pages of transcript and the
hearing over 16000 pages. In addition. about 1000 cxhibils were
tendered ... (TPCv, TNT Management Pry Lid & Orx [ 1985] ATPR 40-
512,46 0OR4-5)

It 1 clear that those who adminisicr our coan sysicin have a responsibil-
ity to develop procedures o ensure that this cxpenience is not repested. First
| will discuss ways of redicing the uncerminty of litigation, Then | will wrm
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10 bwo ways b which the administration of the sttuies has srayed from the
path that leads 1o sconomic efficiency: market definition and public benefit.

Reducing the Uncertainty of Litigation

“The costs of compliance can be roduced by redocing the uhcerminty associ-
aied with the ouicome of litigation. This is the principal defence of per se
prohibitions. The argument i that the trategy condemned by the rule is 5o
obnoxiowm, and cenainty of the law is 5o desirable, that it 13 worth bearing the
cost of the occasional proscripuon of innoceous condact.

Reganding price-fixing, my fecling is that, if the courts and adminisira-
tors were o gain more familiarity with the law and economics of trade
practices, price agreements would, except in exceptional circumstances, be
condemned a3 substantially lessening competition.  However, while there
remaing some doubt that sdministretors snd courts would make this judg-
ment, for the sake of cenainty it may be better woretin the per sr prohibition
of price-fiving.

It is hess eavy 1o justify the per 1e prohibition of individual resale price
maimnienance hocause there are many instances where such § srategy can he
delended i enhancing economic efficiency, The per te probibition of thind-
line forcing embodied m the Australian ststute proscribes so much effi-
clency-enhancing conduct thal it is impoasible o defend.

A second way w0 reduce the uncerminty of trade practices litigation is o
increase the cxpertise in economics svallable o the coarts. The Commerce
Actof New Zealand allows for 8 lay member 1o sil with the judge in the High
Court. The limited experience we have of this procedur is sncoGrging.
LLithganes ionow that only arguments that ane reasonably sound 0 econoemics
will be accepied by the courts. This can only increase the cerainty associated
with the result of ltigauon

An Chsession with Market Definition

A principsl cause of the uncerminty involved in rade practices adminisrs-
thowns oo Hitd gation 14 the extent (o which admsinistraions snd judges depan from
the precepts of economics. I the ultimate function of the sEsules i o
promote ecomiic elTichency (und competition is inderpreded 55 te means by
which this goal is purssed), the delinition of the market hecomes merely one
part of the process by which competition is analysed. Unfortunately, in
litigation over tade practices throughowt the world the definition of the
market i3 ofien seen by the litigators or courts os decisive o their argumenta.
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The recend judgments of the Fall Federal Count of Avaralia in Queensland
Wire [ndusiries v. BHP and the High Coun of New Zealand in Tru Tone
Limited v, Femival Records RML are exampies in which arguments over
delininony of markets have peowed decisive.

From the vicwpounl of eoonomic efficioncy, the real imme in rde
practices litigation ought 10 be the extent W which the accused panics mre
subject o comgetitive pressure — either from oeher firma within te indastry
or from polential entrants. The morket is merely 8 0ol of analysis that should
asxisl in making this investigstion,

Thix conflict between law and sconomics in antitrest litgation is ot
new, In o classic arucle of 1937, Edward Mason expounded this problem m
follows:

The economists’ emphasis is on control of the supply or price of a
prodoct. And ‘product” is defined in terms of consumer chowe, for if
conwmers find that the goods sold by two competing dealers are
difTerent, they are different lor purpeses of market snad yns regandless of
whal the scoles or calipers say, Some control of the market exiss
whenever a seller can, by incressing or diminishing his sles, alTect the
price @i which his product b sold. Since, owside the sphere of
sgriculiural and a fow other products, almost every seller is in this
posstion. it is oasy W see that if monopoly is identified with control of the
market, monopoldistic clements ane practically omnipresent. This is the
logical conclusion, it is submitted, where the emphasis i laid upon
comtrod of the market and the monopaly concept i considered as a 1ol
of snalysis only, unrelaied w0 public policy. But if monopaly is
conudered W be » standird of evaluaton aseful in the adminsstraton of
public policy, then other considerations most be mwolved,

T is 50 wsed in the law, (Mason, 1957]19371335.6)

‘What Mason had 10 say sbout monopoly power can be applied a fornon
o defining 8 market Economists define o marked only as 8 ool of analyis.
In considering issues of public policy. their eye is rmined W the goal of
economic efficiency, Il the delining of a market in identifying o monopoly
b used ae & suandard of evaluation then the goal of an elficient allocation of
rescmrces has deparied from vigion,

Forunately, the High Coun of Australia has recend y pronounced on this
xsue in 8 ol decisive manner. n the unanimous decinion of Qeernsiand
Wire Industries v, BHP (1989) ATPR 40-925, the High Court upheld the
appeal of QW agains the judgment of the Full Federal Court. The decision
of the High Court makes clear that the process of defining a market should
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be objeci-oriented” the market should be defined o 25 best w ssist the
analysis of market power,

Public Benelis

Boih ithe Ausiralisn and the Mew Fealand stututes provide for the sathorics-
ton of cenain conduct. In essence, they provide for authorisation 1D be
granted if the benelit to the public ouiweighs any detriment caused by the
conduct in guastion,

It is clesr that, despite the arguments of ecconomists (see Hanks &
Williams, 1987; Officer, 1987), the Australian TPC and the New Zealand
Commerce Commission do not always adopt the standand of economic
efficiency m their evaluation of public benefit. In particular, they frequenity
depant from Hume's law thad a dollar is a dollar. Because they value benefits
o consumers shave benefits 1o, say, sharcholders, both bodies have hesitaed
o classify cost reduction from restrecturing as & public benefit unless
competition in prodict markets compels the restructured firm o pass on these
benefits to purchasers in the form of lower prices.

To my knowledge, this has never boen the sttitude of the Australian
Trade Practices Tribunal, Indeed, in QCMA and Defiance Holdings the
Tribunal sated hat

we see @i snything of value 1 the community generally, any contriba-
oo 1o the sima pursued by the sockety including ms one of its principal
elements ... the achievement of the economic goals of efficiency and
progrese. 17 this conception ks sdopted, it ia clear that it could be possibile
ko argee in some cases that a benefii o the members or employees of the
corporations involved served some acknowledged end of public policy
even though no immediate or direct benefil 0 others was demonstrable
o (QCMA and Deflance Holdings [1976] ATPR, 40-012 at 17 242)

Despite quoting thin passage in its recent decision of Henderson's
Federal Springs Works Pty Lid (1987) ATPR (Comm. ) 50-054, the Austrs-
lian Commission proceeded 10 state st for & benefit 1o quakify as o public
benefit it must accrue 10 8 party other than the owners of the firm.

Thiere are thus clearly sated intentions 1o sream bine the efficiency of the
Australinn sutomotive industry, thet makes ratonalasation in this indus-
try a matier of special concern. Thus the TPC would sccept that the
rathonalisstion benefits thal socrue from this acquasition (as already
indicaird) would qualify as public benefits if there is sulficent u show
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that U bonefits once gained will not, as o resull of market power, be
retained solely by Hendersons iself in the form of higher profiss. (a4
57 156)

Similarty, the New Zealand Commene Commission recently argued
along the same lines snd clabned the support of an economist for its denial
of Hame"s Law,

The Commissions finds Dr Bollard"s anulysis perssassve in that, in the
abmence of an effective competitive discipline, the benefits resulting
from the merger would be likely 10 benefit the company and sharchold-
ers, wnd thai thore woald be no discipline which would ensure that
benefits would MNow throagh 1o the consumer, for exsmple. This fact is
wimething which the Commission can and should take inio sccount in
the weighing process. Where the detriments are likely w0 be 1o the wider
public, the Commission may give weight accordingly. (Flecher Chal-
lenge Lid™NZ Forest Products Lid [Decision No. 213], para. 168)

As | argued st the stan of this paper, to deay Hame s law 1 10 confuse
the efficient allocation of resources with the distribution of income. The
authorities that adminiser uade practices stitutes shoukd not have o parsec
two goals simulaneoysly: an efficient allocation of resources, and a redis-
trbution of income from sharcholders 10 purchasers.

A betier implementation of policy would result Il tade practices
authotities were 10 aim only for an eificient allocation of resources, and w0
leave concern shout the distribution of income © the departments of

governmend responsible for mxation and wansfer payments.

VL  CONCLUSION

An efficient albocation of resources is onc thal maximises the dollar votes of
consumens, counting a dollar as s dollar, Sabject 1o very few qualifications,
competition is a mochanism that can deliver such efficiency.

In order for a market w0 be competitive, firms within the market muast
behave s rivals. Free eniry is not always sufficient 10 ensure rivalrom
behaviowr.

10 8 world of oenmiscient sdministrasors and costiess administrmton the
Aggralan Trade Practices Act or the New Zealand Commerce Act wonld
play o valuable part in ensuring that markets were competitive. However, o
the extent that litigation is costly and ils outcome uncermin, that practitioner
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use market delinition (o decide issues of public policy, of tut adminisirators
purme goals ather than economic efficiency, the net result of regulation is
more likely 10 be a cost than a henefit

It is impossible o0 conduct an objective sudy of the net effects of
regulation for competition. Omne mnst make o judgment in the light of the
evidence. However, by reducing (he costs and uncertainty of litigation, by
relegating the definition of the market to the status of 8 1ol of analysis, and
by ensuring that the sesle goal of those administering the statutes is economic
cfficiency, we coubl make it much more likely that the sysiems of regulation
would produce a sireable not henelit
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Comments on Philip Williams

Warren Pengiliey

I compliment Philip Williams on his erudite exposition of most of the
theorctical reasons as to why we should regulaie for competition and on his
obmervitions in relation o some of the theoretical reasona [or wiere we have
probably gone wrong. | am glad to see from his papor that economists have
it lnst resched the conclusion that Hieme's law ks correct and that *a dollar is
adaollar’, This must be a change for economists. A dallar isa datlar — not
a scasonally adjusied dollar, a “real” doller, & "present value” dollar or an
“indezed” dollar! This conclusion of economists na doubt makes those of us
whin have legser pretensions in the arca happy io know that oconom s pgres
with what we always knew — that b that *a dollar b5 a dollar’,

D Williams's analysis iz a fine one on where we have gone wrong. He
quite rightly highlights the high costof litigation and uncermiaty of resull —
1o use what are perhape his prime examples — as major deficiencies in the
jpresent competition low, However, his paper is not as strong oo why we lave
gone wrong, For example, while he quite rightly wlks aboot the problems of
the hilgh costs of lithgation and ceticises thls, ihe roal guesthon ks why we have

Warren Pengiliey (D050; MCom [Newcaaled; ID [Vamderbili ; BA; LLE | Sydrey):
AASA; CPA) i the Managing Partner in tee Trade Practices and Tochnology
Dhiwinion of e Sydosy alfics of Sly and Weigall, Solciiore. He & & former
Comumissioner of the Trado Practices Commimion.
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these high costs and why the other inadenquacies of which he speaks are
present. [ do not feel that these aspocts are as fully explored s they could be.
Accordingly, it is on these aspocts that [ wish to make my briel commentary.

Competition Law Is Not All About Economics and Efficiency

First, 1 do not believe, with all respert (0 ecomomists, thal economic
efliciency Is or ever was the sole, or even & major, aim of competition law.
One can look through the Unitod States cases and the US Congreasional
Rocond, for example, and find that a prime purpose of the antitrust lsw when
encted was the protoction of small business — this in many cases regardless
of whether small basiness wiss economically efficient or nol. There is also
plenty of material that staies that the competition iws are aimed at protecting
against e exercise of power — again, regardless of whatever economic
efliciencies this power may bring. The collective per se ban isexplicable, for
example, largely in these ierma. In the European Economic Commanity, it
is chear again that one of the prime ohjectives is o forge political wnity
thrvagh market unity — again, regardiew of whatever economic efficiencies
may or may not resull from this,

Australia m not immune from this. Thus when we alk ahout restricting
the per s impact of resale price maintenance (RPM), we forget the political
hisiory i which the resale price matnienance law was spawnod. Our presen:
Prime Minister, Mr Robert Hawke, was in 1972 a direcior of Burkes Stores
in Mefbourne., Barkes Swres wos o discount operation. Perhaps ot does not
speak wonders of our Prime Minister's business scumen that it soon wenl
beoke. Burkes wished 10 discount shirts w a 15 per cent mark-up. Dunlop,
which made the shins, insisted on a 2.5 per cent mark-up, Dunlop said w
Burkes that it would not supply shiris if Burkes undercui the 22.5 per cent
mark-gp. Burkes sadd 0 Dunlop that if Burkes were not supplied, there
would be no labour (0 make the shirts which Dunlop wished w0 scil There
wiai 8 snd-off and eventumlly RPM became illegalised. 1t became illegal-
ined wigh bipartisan suppon because the Liberal Purty stated that it intended
w0 introduce the legislation in any event My Hawke ¢ laims o have ‘ smashed'
RP¥ in Australia. The Liberal Party claima to bave enacied the ik galisation
of RPM in Australia. Both parties claim the credit for the legislation and |
think both sre still wedded o the illegalisation of RPM. One's view of this
manes ks no doubt sbout 8s objective as most of one's views abou politics.
Nonctheless, it soems w0 me, givon this backgromd, rther fritiess 1o be
wslking about imposing s competition test for resale price mamnienance, This
would be die facto legalining the practice.
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Likewise, I think it is somewhat academic o be tlking sbout relaxaton
of the third- line forcing provisions in« 47(6) of the Trade Practices AcL This
section wits brought in basically 10 han building socwtics and other financiers
froum tying home purchasers ino cxpensive insarance. 1t has achicved this
purpose. Any mpering with the section would be opposed by vasi sections
of the community. Undoubwedly, whatever the economic benefits of the
practice, ihe political thought of the day (and probably also of today) siw
building societies tying insurance as being a had practice. Section 47(6) has
elimimated the practice. 1f there were 8 competition of efficiency sest hung
on 1o L 47(6), the practice would clesrly remain.

| end my brief observations in this regard by pointing oot that the
grandfather of antitrast law — the Sherman Actof the US — owed very litle
10 cconomists. In fact, Schwanz, Flyan & Firm (1985) sweic that the
proponents of the 1890 antitrust legistation in the LS saw no need W0 atiempt
any type of penetrsting analysis of the underlying economic theory which
supporied their views. The authors stsle that economists had virtually
nothing o do with the passage of the Sherman Act. They played no role in
seeking it drafting it or watifying or working on s behall. Members of
Congress simply proclaimed “the norm of free competition w be wo sell
evident 1o be dehated, 100 obvioas o be swened” (Schwart etal | 198183,
and works there cited).

Also, despite what may be a criticism of per se offences — thal these
have economic deliciencies on a case by case basis — these offences arc
maten that: can be most easily undersinod: can be most sasily complied
with; and are the easiest for business o adjust 0 sotwithemnding the
inconvensence of ad justmenl

Cenainty in the law s 8 most important facsor — & point which Philip
Williarn s makes in his paper, though be seems w0 belbeve that the per s natare
of the RPM ban should be reassessed. | is mportant w0 noar that the jdge-
made per s offences in the US cile cenainty ae the prime reason for their
evolution. 1t saves pdicial tme and effort and gives clear guades for business
conduct. We all want this in the low,

We are used 1o & type of general proscription in other sreas of the law
where il is assumed, as an overall maner, ths such proscripoon i applicable.
The highway code, for example, says you are mol 10 exceed the speed limit
11 does not wy thal you are not koexceed the spead limit unbess you are driving
a pregnant mother 1o hospital, chasing a flecing criminal, of exceeding the
limit in & number of other circumstances where one might feel that such
conduct is pustifiable. These exculpatory matiers are left wo ibe discretion of
the court as 10 penalty and 10 the prosecution authorities as 1o whether, in all

1n
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the circomstences, a prosecution should be mousnted. As a matter of civil law,
there: is no negligence exculpation if you should happen o have an accidens
while driving negligendy for dally menitorious purposcs. Even a fire engine
ar an ambulance neceives no favourable negligence considerstions if running
a red light. (1 make these observations pre-Transcover, legistation tat has
bimited the application ol the common lvw principles of negligence in the
case of road sccidents. The effect of this legislation is not within the scope
of this commentairy. )

Rather than do battle for the soul of economcs, | would like w comment
on o lew paeces of pragmatism.

Fer wr Rules Have Benefit, but We Have Some Bad Ones

Tha per se role has benefic. | think the example used by Dy Willimms of the
Chicago Board of Trade case is misdirecied if i1 is simed o show the
inappropriatences of per ie fules. The defendants in that case were exoner-
ated If, however, he wene 10 have tlked about how we had mistranslsted the
US law ol collective boycotl inio our exclusionary provision law, then |
wonild foel mone sympathy. The result of tius mistanstaton in both Australia
and New Zealand is that something that s not anticompetitive and nod
condetmned per se in the US s, in Australia, per s¢ hanned as & matter of
statuiory construction, While the Swanson Committee of 1976 accuriely
assessed the US liw on collective boycotl and recommended ks adogeion
here, the US position was mistranslated by the parliamentary drafisperson in
Ausiralia with the result that perfectly innocent practices in Australin, both
in secial terms and in coonomic terma., are per se banoed. Here 1 think there
are gocd grounds for condemning the Aostralian Trade Practices Act and it
New Zealand equivalent, but | fear that any amendment of sach legislation
will not occur until some perfectly meriwrions soul finds himself sabject o
& significami damages verdict. This is likely w0 be a trade sssociation
expelling a member on perfectly proper grownds bat finding itsell subject 1o
i 4D of he Trade Practices Act for doing so. | may be wrong in this as regards
New Zealand, where there is 10 be a review of the Commerce Act this year
and | know that the point | make is a matter specifically (o be considersd on
such review. | predict the New Zealand law will be changed but [ have some
doubts a8 i whether Agstralim will follow.

Trude Practices Adjudication

If oee were, 10 use Sir Garfield Barsick"s analogy, looking af the administre-
tho o owur truce practices law with the eyes of the man from Mars descended
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onto this planet, we would sce some things that are perfectly obvious:

{1} Both the Foderal Comn of Australia pnd the Trade Practices Tribunal
determine issoes related o competition. However, one adjpudicative body has
a juclge as the sode arbigrator. This judge is untrined in sconomics o business
and has 10 work under highly constricting lews of evidence. The Trade
Practices Tribunal, deciding essentially the same issues in a public bencfil
contexd, s expen economic and business expenise fvailabile o its deciaion-
makers and i not constrained by the rukes of evidence. The poaition is oven
more peculiar when the Federal Coun regulardy cites the holdings of the
Trabwinal in the Tribunal's reasonod competition analvees. T should be
obvious i the man from Mars that one or the other method of adjudication
s what is required. Can't we make a decizion as wo which is the best? If noa,
why not? Thers are ways sround the constinutional impasses of podicial life
tenare if o wary sround this has 1o be found.

(2} There are some aven maore obvious things in relaton o sdjudication
by the Federal Conn. A judge. no matter how leamed, b o biwyer, mol an
econamisl. The conclusion that follows this s that a judge is not necessanly
an appropriaie person o be determining economic issues. 1 think there
should be much wider debate in relation 1o s leas the Tollowing malens:

*  whether i would be wike o have the Tribunal sdjudicate on
cOmpelition issucs

+ whether il would be wise o have & specialised division ol the
Fesderal Count of Australin on trade pactices isspes;

+  whether it would be wise o be looking for judicial appointments in
ficlds in other than the tradivonal sced bed from which sach
appointments are made,

¢ whether il would be wise o have the judciary undenake § course
in compELLon liw or a0onomics prior o appointment 1o the bench,
o regibarty vo ondertake updsis edocatkon in theas sresa. o doubi
ithils woomsled be mrstherna wo our pdiciary — wheneves | have Mosted
this matter with a judge, | have received a respomse along these lines.
However, it s sooepiod bn the Liniied Suates. Purther. it seems o me
that if lawyers have i do Mandatory Continuing Legal Education
there ks o resson why judges thowld not do Mandsiory Contbnuing
Judicinl Education,

If ad] these things seem a litthe strange, let me sy that nearty all of them
are in force in the US and sl less some of them are incorporaiad in the Mew
Zealand legialaiion,

We must be concermnod a1 a number of rends that probably se sxplicable
only by admiiting thai our judiciary is not approprissely educaded in econom-
ica. For example, it is a tragedy that the full Federal Coart recently in the
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appeal w Queensland Wire v. BHP found it 30 casy 1o pour scom on the
“essential facilities’ doctrine, dismissing il in four pages of not very impres-
shve reasoning: reasonang that was bof cven exsentind 10 the dispoaition of e
cane before it. Thus the Australian judiciary purponied w0 be ruling suthori-
wively on a US antitrast doctrine of a least 75 years standing in 8 judgment
that | would say indicated fairly comvincingly that the Coun understood
nciter the doctrine itscll mor the aconomic reasoning behind it The only
excise [ can find for this pudgment is that it wis writien on Chistmas Eve and
therofore may have suffered from some of the frivolity of that occasion. (1
bope this comment does not result in the application of the precedent in
Gallagher v, Durack [1983] 152 CLR 238, under which Norm Gallagher
spenl sonse Lime in ihe penitentiary for contemps of the Federal Court becaus:
of his criticism of the way it reached iz decisions )

{3} It is clear that the rules of evidence are one of the main bughears of
trde prclices lows. The rules of evidence ire mude for muorder tnala, snd
e this regard | suppon them fully. However, they are not appropriate for
wisexsing questions al opinion rether than questions of fact. It seems 0 me
abward thal an econonis! cannol give an expert opinion (at least this seems
10 be the present state of the Austrulisn law ) whereas & medical practitioner
or mn engineer cun do so. 1t is likewise absurd (st least this scems o be the
proscnt stage of the Australian Law ) that properly conducted survey evidence
s nadmissible as hearsay whereas it is probably the best manner of
detormmining issoes. b his pager, Dr Willismes has musde refenence 1o the New
Zealand decision in the Auckland Regional Airport Authority case. |
commend this case s sn example of why sarvey evidence should and must
b scdmigsible, and | hope that the Asstralion courts will folow it

(4) Dr Willisms clearly staies the problem of the Tradesock case. This
case s nodhing shor of & national it gatson disaster not only in erms of what
it beld but perhaps more importantly in terms of s procedures.  This
procedure was possible only bocause formal rules of evidence apply i coun
proceedings snd the presiding judge thought be had 1o abide by these rules
10 the most minute degree.  This meant the case became unmanageable,
alhough perhage other presiding pudges may have sken o stronger manage-
rial roke (and | am sure & United Swies judge for example would have done
s} when defence counsel engaged in what were obvaoun obfuscatory weh-
nigucs. While Dr Walluams clearly states the problems and says we have o
have answers w0 them, | do not think that we have & habit of thinking out
amiwers in advance oo well. 'What happens is that we have a series of crisis
reactions. This makes it all the more important that the presiding judge or the
presddting tribunal have the capacity 0 make appropriaie directions unham.
pered by obluscatory techniques hiding under evidentiary rules. It is abo
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important, in my view, that the presiding suthority be ane that does not wish
o play legal games but has the capacity 1o get 1o the substarce of what il is
all about. |am not quite sure tat our present judickal system has this capacity.
and | believe we should search for ways of amending or varying the methods
by which these matiers ane evaluabnd,

My wiew of crisis reaction i, | believe, vindicsiod by hisory. MNotwith-
standing the well-founded criticiams of the Tradestock case and the plea in
Philip Williams" s paper tht procediores he changed, nothing of vubstance has
been done yet and [ should imagine thu the Ferst dme arytheng will ocour will
be when we have another Tesdestock. Wien (his srrives, of course, we will
still be baitling under the prior procedural rules and the prior methods of
evaluation, 5o there is o fairly good chanoe we will get the prior resall

The Administration of the Statute

Do Willaarma epeembcs en hid paper sboul the sdmanastration of the satate. Thave
already sid something in this regard: [ would like > mske two ofher
obhservations,

Litigation costs und the view of the Trade Practices Tribunal. In
relathon o ithe comt of litkgston, one real problem hias recenily been foneshad-
owed by the Trude Practices Tribunal in the case of Re Media Council of
Australia (No.2) (1987) ATPR 40-774. The probilem is that if the Tribunal
decides an issue contrury 0 the manner in which the Commission has
previossly decided ig, this constitutes "changed circumstances’ such thal the
Commission should then go back and re-cvaluate is prior decison. [ suggest
that this is dissster, which creastes uncenninty and must be checked — of
nocessary by legislation, Tt must be the ultimale uncertainty that one can
work under & decision for perhaps a decade aned then fingd the Tribunal
deciding the maer & different way and the prior deckuion upset bocause of
i subssquent reasoning. This does not happen in ordinary hitgation, where
the prior decinion, il unappealed, stands. | think thero is an excelient case for
the mwme process, as o matter of o fundamental faimess and as @ matier of
bumness certuinty, applying in the case of authorisation determinations. |
wiomild hope thai the Trbunal might come oul strongly on thes issee nd
nogate the uncertaimty it has caused in the Media case, though | somewhai
stespet that iy wall not snd that the uncenainty will conume in the cese of all
applicants who have already been given suthornsaton by the Commissaon.
(For further obmervations on this point see Pengilley, 1987.)

Mergers and TPC non-accountability. What is required in mergers is
& sysiem that b4 efficient, end accountable.

We have & sysiem that is efficient insofar as the Trade Practices

kb
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Commission’ s decision whether or not 1o prosecule is concerned, but that is
nod accouniable in this Held,

In mergers what the court thinks is ulimately irelevant, The court has
boen largely wnable 10 adapt procedisres 10 hear substantive matiers within
appropriaie time constraints, and the APM litigation (TPC v, APM laves-
menis Pry Lid & Fibee Containers [ 1983) ATPR 40-40% APM [nvestment:
v. TPC [1983]) ATPR 40-40d; Visy Board Piy Lid v. A-G [Cwih] [1984)
ATPR 30-445) dernonatraics the poini | make (for observations on the history
of this litigation see Pengilley, 1984), The Commission's suthorisation
procecharcs arc jusd as had in iwrma of dming. Thas, what it is all sboul is the
Commisson’s view of its prosecution role, and this is something we just do
notknow. Becanse the Commission i the only party that can realistically
take court proceedings for breach of the merger section, its opinions on
matiers such as market snd dom inance constitute the dr facio Law in this wrea.
It o most importan that this lw be known 10 us all. The previous clearance
provisons and the previous and present authorisation proviesns each
mandaie disciplined ressoning by the Commission, which is necessarily
availahle for criticism snd comenentary.

1 do not suggest & retum W the previous system of clearance. As staled,
[ beiscve that suthorisation is not an available option for snything bul dhe mos
Friendly. non-volatile company merger. | believe that the present negotistion
hasis in order w0 oblain an underuking from the Commission as o0 nos
prosocution — the informal “cleamnce” as some call 4 — operates well as s
matics of pragmatism. My concern is that the Commission & not seen 1o be
acting in o disciplined manner or consistently, and that its decisions are often
seen w0 be uneaplained. Regremably . noone is really in 8 position to-comment
onor criticise the Commission”s decisions because no detailed reasoning —
omnly amost generalistic press release — ks provided by the Commission. One
gathers the impression all 100 often that informal negotiations, rather than
disciplined reasoning, governs the resull. This cannod be in the best intenests
of company merger policy in Australia. Neither can it be in the best inlerests
of those who want 10 know what the law really is {or st least what the
Comminsion thinks 8 itk Nor in my view can it be ultimaicly in the beu
bmeerests of the Commission, which is scen @ involving itself in & non-
mccountable, ‘clubby’ negotinting process.

Some of these aspects are of vital importance. | cite three mergers as

ColesMyer. The Coles/Myer merger produced what is sad o be (he
twelfih lrgest remil chain in the world. The Commussion put oul various
ssements a3 io why this was allowed. | ihoughi the Commission held the
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market (0 be “the Avstrulian reinil marker” — a conclusion that seemed
somewhit strunge on traditional market analysis but tha seemed 10 me
clearly o he the conclusion from the Commisskon’s press release. | have
sance beon told by various people that that is not in fact what the Commission
thought the relevant marked 10 be. The Commision sayy that it employed o
consuliing sconomist on the matier, Cireat, bt what did the economist suy”
I have yet io find oul — a4 has the rest of the community. This decision is
probalbly one of the most important ever given by the Commissson, snd it has
huge ramifications. {The Commission may of course be quite right in what
it decided, and | do not here enter inio this debale. )

We gre also rested w0 secrecy kn relation 1o one of the indertakings that
was panl of the Commission's determination: that it woold “vigomusiy”
waich the activithes of the merged group in terms of 5. 46 of the Trade
Practices Act. Frankly | thought st the time, and | still think, that this
stalement was never golng to be implementad in any realistc way. 11 would
be inleresting 1o know o least what the Commission has done in this area,
even if we will not be 1nld the resulis of what it has done.

BellBHF. The BellBHF merger was objected to by the Commussion
againsi & highly volatile political background: the transfer of dominance
provisions o be legislaied in & 50 (largely in accordance with the wsrms of
a prior Commission Guideling on this point) were being Mocked in the
Senate. The Commission decided to object o the merger. This docision was
quite contrary o its prior Guddeline that there was nothing wrong with a pare
tmnsler of market power. There hus boen no detsdled reasoning provided as
10 where this case varied with the Commission's prior Guldeling, Becmise
of the silence of the Commission, many people drew innuendos of a shadowy
potitical nature, This whole exercise contributed nothing 1o certainty in the
law, wrhich Dr Williams s paper so rightly stases is mmporant. Nor dd o ssss
the Commission’s credibility as an independent regulsior or as @ party
prepared w abide by the Guidelines it had issued 0 the public, A mare
detailed, tightly reasoned statement would have helped everrone in whder-
sanding what the Commission was doing.

Anseit/East- West Airlines. The Anseil/East- West merger was proba-
bty the most critical merger in the aviation industry since the aviation mergers
some decades ago when Ansed wok over ANA mnd Butler A Transport. Bui
the whole thing seemed 10 be nothing more than a somewha clubby
negoiaton, Perhaps these negotistions were very lough — bl no one
knows, I surprised me that Anseit was allowed 1o obtain throagh merger the
major stop-off point thai was a danger 1o its Sydney-Melbourne trunk roate
— thai is, Afbury, though which East-West was providing significam
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competition o the majors between Sydney and Mebourne; plus the hub of
the Eaxsi-West network, Sydney-Tamworth; pliss the repair facilities s
Tamwaorth for all the aircrafl

My poind in the above observations i thal the perception of what goes
on i3 what mateers — oot the actuality. People do not like 0 lve 0 a stite
of ignarance. As Dy Willams pointt out, this encoomges lack of cenainty.
From the Commission’s point of view, people will generally assume the
worst if they do not know the true facts.

| do nodt believe in & retwrn w0 lull authorisation o full public disclosare.
However [ fail o soe why the Commission cannod record in detail in relation
Lo imporant mergers whalt its views mre, what its definithon of the market s,
unid how i soes the various questions of dominsnce. Reasoning abong the
whove lines could be available after the merger 18 either consmammated or
cancelled. Al this siage. it seems v me that no one can be dissdvanuaged
commercially by this, the information gap is no longer there, the Commission
it forced imo a disciplined reasoning process, and many of the criticisms
currently levelled st the Commission can be overcome. Il the Comminsion
does nod udop this view, i seems w me quite likely (and indeed quite proper)
thal some legislative obligation will be imposed opon it 1o do 6. The
Commission cun head this off by scting innovatively in advance. [ do not
suggest this coane for all mergers. However, the mare importani mergers
chearly meri ihis restment.

Market Definition

Dr Williame wlks about lawyen' obsessson with market definiton. | mus
say this does not worry me. | think lawyers 3o use it 8 8 wol and not as he
suggests The (a1 that market definition wis decisive i Queeniland Wire
v. BIP suits me fine, though | sm nol sure that Dr Williama"s conclusion is
carrect. | would have thought ai lirst instance, and probably also on appeal
(Tbwist it b dafThcull 10 kemcrw wibist wns decided on appeal), that the real question
wat nol the market but whether there was any wking sdvantage of market
power. Choe canmot object 10 mn ohsession with market definition in the erms
of the criticisms levelled in Philip Williams's paper. One can object if
lrwyers get it wrong — bt this is another question.

Conclusions
1commend Dir Williams's paper. However, until we face those things we src

relactant 1o face, we will ot have any long-term soluiions 1o the problems
b stmbes. He gives us the thearetical basis on which we have gone wrong,
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but we must face it that something has w be done aboui the sysiem itsell
becamse i is the system that causes these results. The system gives rise 1o the
thearetical sncormectness of which he speaks.

Incidentally, my views expressed here are not new. They have boen
much the same since 1979, 1 had no supponers then; | suspect [ might have
fjuite & oumber now,

In due course we must rationalise all this inconsisency of approach
between the Tribunal and the Court; between the wirict rales of evidence and
procedure in the Coun and the Tribunal's shility to ignore these; between the
obvious relevance of survey evidence and the Anstralian Coont s iendency 1o
repect it; between the status of cconomists as expert opinion-givers and the
repection of their evidence as hearsay, and g0 on, The sysiem is internally

i trying o do the same thing in varioas different ways. No
doubt othery will see it differently, and | will once again be told of the viroes
of the presemt system and the failures of my ideclogical spproach. For
miysell, | think perhaps a little ideclogy is not out of place, snd | think the lack
of it is what has given rise w many of the problems discussed in Dr Williama's
poper, which he sddresses so admirnbly,
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Comments on Philip Williams

Peter Swan

While [ congratulate Dr Williams on the vividneas of his illuswrations, I'm
critical of some of his examples and the conclusions be drarws from them.

T particular, I'd liks o ke issoe with his rejection of the approach of
Ceorge Gunton, a forerunner of the Chicago School, who argued, firs, tha
where them was perfoct freedom of entry poweatiod competition would be o
major restriction on the anticompetitive behaviowr of incumbents, and
second, that the major barriens 1o entry are esually created by govemment.
Mot surprsingly, govemments have exempicd many statiinry monROpodies
from the purview of the Trade Practices Commission,

Take Dr Williams's example of the Auckland Regional Authority
restricting the number of car rental opomiors at Auckland Intermational
Adrport. He agroed with the High Coun of New Zealand that more opertion
should be allowed 1o compete in the airport market because the reatrcHon o
pwo operalon — Hens and Avis — win anticompetizive, But we hive 1o ask
wihal the purpose of the sirpon puthority 5. Presianably, its puarpose is w
provide alrport facilities at the lowest possible cost. The New Zealand
Commerce |

Peier Swan & Professor of Management ai the Ansmbian Cradusie School of
Management ot the Univervity of Mew Soath Wales. He s the suthor af numserom
ariches and publicmion, inchuding the C15 monogreph The Pere Food Lows and
Repulatioms (1987), and s & contributor o K. Alhon & G Lindeay {eds), Oorups-
tonal Regulation and the Public Interest {1984}
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suthonty lets its concessions so as 10 cam the highest possibic rem, as s way
of keeping down the cost of the lacilivies. This will roduce the number of
concessions al the airports. Bul the services thoy provide are bought mainly
by businessmen who value the airport services most highly, this lowers the
cont of take-off and landing charges for marginal passengen who place less
value on them. The bess revenue comes in from the concessions, the higher
the take -ofT snd landing ¢ harges will be for all passengers. The wsue here was
not reafly shout monopoly power, but about the right of the organistion o
dispose of its property o enler ini0 coniracis 0 &8 10 crms-subsidine i
operations as it sees i, that is, © look afier the micrests of all conatituenty
and mot just those that value thelr tme and convenience the most.

Another cxample is the opposition of the Trade Practices Commission
1o the sctions of the Transport Workers Union and the oil companies in trying
1o exclude the independent wholesalers. Once again, the real rease here o the
monopoly power of the TWU, which, however, lies outside the powers of the
TPC. Only if 8 secondary boycott were involved coukd the TPC step in, The
paind is not so much the fact of a horizontal agreement (which | would
oppose) but that, in the absence of the manopaly power of the TWL, the
agreement would be unenforceable. The Trade Practices Commission can do
wvery litthe i anack the root cause of the problem.

As for the chainsaw example, | am not very convinced by it since il
sooms 10 me that the manufacturer would include the cost of the warmanty i
thee cost of the chainsaw isell, so thi the discounter would be paying for the
cost of the warranty services whethor or nod the actual servicing was done in
the country by other agents o by the discounter.

1 would also disagree with Dr Williams's opposition o Bond's and
Swan "y scquisition of Castiemaine- Tooheys. 1fthe TPC hoda "t allowed that
takeover, we would be much more likely 1o have o single dominam supplicr
in Carlion snd United Breweries. Thes there"s the “whole milk" —
drinking milk — monopoly — the (5c1 that we pay rwoor e tmes 25 mich
fiwr whobe milk as for manufaciering milk for choeae-making e, there s the
e monopoly, minimum wages thal create unemployment: wriffs and
quotss that cxuacerbale poverty; the protecied monopoly potition of many
professional groups; mnd s on. All these isaues are outside the parview of
the Trade Practices Acl. My main point, then, is that Dy Willisms hasn'y
really demaolished the work of George Gunion and the Chicagn School; what
they have w sy in atill highly relevant. Unless the Tmde Practices
Commission is given the power 1o override all government and politically-
inapired monopolies, consumens are goimg w noed all the help they can get
from “potential’ competition and contestable markets.

| drink 0 George Gunton! His voice still needs o be heard above those
shrill voices of the vested inderests.
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Comments on Philip Williams
Alan Bollard

Philip Williams's paper sarveys how competibon is being regulated in
Austnalia and Now Zoaland, and how competition law is being intorpresed in
commissions snd courts there. He carly on poses his argument in efficiency
terma, and this inviles the question “how do we know when there is an
increase of 8 decrease i efficiency from regulation™ This question is never
sutisfacorily snswened.

Ihink ane reason is that D Williams sidesieps completely the issue of
welfaro, that is, whether socioty 1 betier or worse ol from intervention. As
he siys, economics is concerned with whether resowrces are allocated
efficiently, bul he does not discuss suiliciently how we can know when this
occors. He says the standand ysed o assess this in cconomics b the “dollar
voled of consumen”, | agroe thal this is the core of the issee, bul it does
overskmplify. Consumers, employees and producers also have political
woies where they register their leclings, tsies and vested inlerests. Govern-
menl cracts begislason or regulition o suisfy these, at keast i principle, and
o me this was clear in the early political comments on the New Zealand
Commérnce Acl

D &K Ballard s Dwecior of the N7 Inssina of Ecomomic Research. An mdustral
sconamist, one ol hus specialty antes it competilion economice. He has wristen widels
on Gese Wopecs. He has slso been mvobved m expert wimess in o large number of
Cossmwice Act canen befors the Mrw Feaband Conumerce Comsmsission snd courta,
wnd wk imvolved n te recent review of the Commesee Aol
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The core of Dy Williems's paper |s the implications of Hume s law thal
consideration of resource allocation for efficiency ressons should be di-
vorced from distribution of welfare and income. This is 5 useful focus for the
paper as it reflocts the current political debate rging in New Zealand inherent
in Rogernomics versus Langenomics. Hume's law of course says nothing
aboust how efficiency and equitable distribution should be achieved, although
D Willinms suggests that it does. In fact, in practice it 18 difficult to see such
a clear distinction between efficiency objectives and disinbational ones,
although | agree with the principle that cours and commixsions shauld bhe
aiming for the first, not the second. (For a much deeper analysis of the haghly
comples relationship between efficiency and wellare in 8 compelition

wation than Willlams provides, sse Greer, 1989.)

| enjoyed Dr Willwms s historical accoant of antitrust thnking and have
no problems with his arguments on competition, effioency and profits,

Regarding horizontal and verucal restrmnts, the Williams paper merely
reflocts the standard economast's view. Honsontal agreements that involve
collusion 10 limit competiton could be bad; vemical agroements are lesd
likely to be, typecally causing concem only if they have honzontal elements
in them. Vertical resoraints (HPM, eaclusive dealing armangemenis, third-
line forcing, tes, bundling, ¢w.) may be devices for; collusion among
retailers; collusion among manulaciurers of improving the efficiency of the
distributional chain,

If they mre imposed independenily by oie muanufactuer i Kis own
interests, i i likely w be for the diind reason, usually because the product
involved has some informational, servicing, socking or selling features that
dernand special characienstics in the distribwtional chain in onder w0 restrain
free riding by others. It is likely that most vertical restraints fit under this
heading and do not cause competition concerns. 1 should also be noted that
mvmm“ﬂrndlmﬂﬂmmw
imegration, o organise. Thus by regulating againg them or by prohibiting
them, regulators may be encoumging takeovers without meaning 1o,

D Willsams srgues against per s prohibitions and pracoces and prefers
general assessment under wi. 27 and 36. [ would agree with this.  In New
Zealand resale price malnienance is per o prohibited for hisorical reasons,
though this probibition is being reconsidened in the Commerce Act Roview,
Typically a per se rule implies high compliance costs, wheross a & 27/ 36
rule could imply high administrative costs.

Dir Willimms critic ises whid he calls an obsession with market definition,
As be says, market delinitions must be used only as & wol in identifying
competitive pressures.  Ouwr attention should not be on markets bt on
demand, supply, cross-clasticities and other behaviours! characteristics
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within them. However, | would nowe from experience that | have foond
ket definition o be o useful structare for focusing commissions’, courts”,
cconomists’ and judges” arguments within 3 ungle framework. 'We may
carry market definition wo fiar, but withoat it we could be in worse strife. |
think the problem & that lawyers wani market boundares © be precisely
defined, wheress oconomists using cross-clasticities ke 8 continuous
approach.

Dr Williams is in some danger of overstating his case on public and
privale benefil. In my view the Commerce Commission should not value
henefits 1o consumers above thase 0 other parties such as sharcholders, but
shoukd be looking af net henefits. | cannol srgue shout the role the Aostralion
Trade Practaces Commission has filled, but my interpretation of Commerce
Commission decisions is that they have not consistently boen rving o valae
non-sharcholder imercas more highly. As | interpret their decisions, they
recognise that a merger atempt astomatcally signals net benefits 1© share-
holders and therefore this cise does not have 1o be spelt out in dewall, Bui it
cannot be assumed that such an application also benefits conmumers and other
jparties sainmatically; therefore these effects must be asseased. [T there are
comts o consumers but they are cutweighed by benefits w sharchokders, the
merger could still proceed. In aking this wide view the Commerce Commis-
sion is only following 5. 3(3) of the Act.

In quoting from the Commence Commission’s decision on the Fleicher
Challenge Limited/NZ Forest Producs case, Dr Willlams is at 8 disadvan-
tage from not being closer 1o the procoedings. My memary is that Fletcher
Challenge Lid waas required 1o prove anet public benelit from the merger, and
effectively suid that this was sell e viden from shareprice movemenis. Thus
they had nod considered in depeh the indereats of other parties and thesefore
wore anablo w weigh net bomofiis,

1 do not argue that the Commerce Commigsion should use distributional
weights, rather thot it should wke all costx and benefits into sccount. One
mught perhaps loosely inderpret the Commission's weighting procedure not
as implying that censin cless imkerests are more important than others, but
rgher ws o probabilistic reting of the likelihood of these polential benafies (1)
being recognised, and (b) geting through o the ¢ lasses concernad | this being
problematic because of either reni-taking behaviour or market fighdities).
Pickford {1969} examines the use of weighting in several Commission cases.
It should be noded that o stock market exists 10 allow instani snd efficient
weighing-up of sharcholder ntereats.  Prodect and Mcior markets do also
exidl, but they could not be considered as effective muruments for allowing
an insantaneous evaluition of consumer and employee benefit on the
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ovcasion of s merger. The Commerce Commisgion, however, must weigh up
all these elfecis.

I find Dr Williams's conclusions somewhat disuppointing for three
reasons: they are self-evident; they depend on anccdotal evidence; and they
am stements rather than proven conclusions, [ broadly agree with his
conc lusions but do not consider them proved in thas paper. [n addigion, he
alfers no praciical guidance a8 10 how regulators should sddress the crucial
problem of how o take non-gtharcholder iniefests into BCCOUNL in MerEers,
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Comments on Philip Williams

Stephen Jennings

The muin message from Philip Williams"s paper is that clear policy ohpec-
tives are essential if compedtion law is o provide net benefits, rather than
impose met costs on society. He argues thal those objoctives, once deter-
minod, must be accirstely reflocted in sny competition legislation and in the
congructs and methods of snalysis adopted by regulators,

Any clearly sated and rigorously defended view on the “spprogiate”
objectives of antitrust legislation nocessanly mvolves a value position and
anslyxis © demonstrate the relationship between competition Lw and the
valoe position held. Unlike many contributions 1o the competition law
debase, Philip Willsumi's paper addresses both of thess ssoes. This is very
important since it is virually impoasible 10 have s fruitful policy debate on
competitson law unless poople clearly kpecily the values and anal yucsl bases
concerns, of lack of concern, regarding aconomic organisulion A0 nol mest
thews raguircmaonts.

Sbephrn Jennings is o Director in the Corporsne Services Division of Jarden Morgan
NZ Limited. He is respomsibie for Jerden Morgan's coonomic consulting services in
Auiralssis and spocialises in the areas of ccommic regulstion, competition law,
coporaiisaion and privamation. He s s greduse of Messy Usivervity snd the
Universiy of Auchiend sl was previousty employsd by the New Zealand Tressury
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1 mgree with De Williams thut economic effkciency is the mosi appropr-
ale objective for competition low., The form and method ol economic
organisatkon adopied s fundamenial © the way resounes e allocated
between competing uscs. Hegulations such as the Commerce Act, which
directly affect the way economic activity is organksad, stand 1o have & major
bearing on the exient 10 which the economy is able i meet those competing
demands and respond 1o change.,

While obpectives other than cfficiency ane somctsmen proposed as valid
concems for competition law, thess are penerally mel more eflfectively
through other instruments of government policy. The reasons for this are
pwolold, First, trade practices and mergers and takeoven have liltle system-
atic impact on the non-clficiency obpectives mosl frequently proposed as
goals for competition law. As s resull, competithon law cannol be readily
targeied o the achicvement of those obpectives. In most cases other
instruments of government policy may be used o achleve these objectives
more directly, Socond, any atempd o achieve non-cilicency obectives
through competition law is likely 10 create confusion and uncerminty and 1o
conflict with the ohjective of maximising economic efficiency,

Two points raised by Dre Willams wasmant perticalar emphasis. The firag
is that competition is valuod not a8 an ond in isell, but because it crestes
incentives thit encowrage the cificient allocation and use of resources.
Unfortunately, because the obpectives of competition law are often phrased
in lerms of promoting competition, there is a endency for the underlying
efficiency objective 1o be los and for competition, in the seese of maximum
rivalry o simple competition models, bo be pursued as an objective in isell.
Adoptng standardised competition benchmarks will inevitably impose
muajor cosis on the community, A diverse and Nexdble meng of contractual
arrangements end organisaticnal forms is essental i markes participands are
o minimise the costs of operating in 3 complea snd uncerwsin workd,

Second, | would like & cmphasise Dr Williams's comments regarding
the public benefis teat pod it application in New Zealand. The inerpretation
of public bernefil adopied by the Commerce Commession clearly departs from
the criteria of economic officiency, Further, alihough the concepn of public
benelit has been discussed in the Goodman Fieldes/ W attie, Whakstu, Amcor/
NEFP, and Flaicher Challenge/™NEFP cases, the Commission has faied o
isolate the values or objectives the public beneli provision seclko 0 achicve,
or t0 demonstraie thar the Commerce Act is a rational means of pursuing
those ends. While the responsibility for this state of affairs probably rests
largety with the legislation, the {act remains that the present application of the
public benefit iest can be expecied w0 confuse and compromise the objective
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of econamic effickency withoul furthering sny other policy objectives in &
cost effective way.

My main criticiam of Philip Willimns's paper i the cxcessive amention,
im terms of length and emphasis, he devoles o regulation in a worlkd in which,
in his words, “regulstors sre emniscient and regulation is costless’. His
discumion of horirontal agreements, abuse of monopoly power, vertical
restraints, snd mergers are all made under that heading. The only recognition
e gives thot regulstion may be less than perfoct relastes to the costs of
mmwmm and the puersuit of goals other than

economic efficiency,

A far broader perspective is desirable for ussessing the costs and benefits
of competition laws and dewermining the optimal form of intervention.
Because the real world is plagued by uncenainty, information costs and
incentive probloms, hoth markel and regulsory processes are highly imper-
fect when measured againal simple theoretical benchmarks. The guiding
principle of regulsory oconomics is that, in making policy decisions,
unachuevahle theoretical benchmaris are irrelevant, instead, policy-makern
need 60 i e rebikive plarac b veneas of schievisble real wirld oulcomes

In this regard, Dr Williams does a good job of summarising the
theoretical efficiency costs of particular market structores and contraciaal
armangements, and ol wentfyng Lthe potential benefin of imerventions 1
reduce these costs, However, competition laws are themselves highly
imperfect, and regulaiory intervention gives risc o o series of new costs —
many of which are not mentioned by Philip Willams.

Mt obvious of these are the direct costs of adminisiering and comply -
ing with competinon laws. In the New Zealand context these costs include
the harman resources used in New Zealand's growing antitrust indusiry and
the conmderablc amount of management tme ken in complying with the
Act

Competuon laws also become & weapon in the competitive process.
Just as firms sweenpt 0 strategically raise entry harriers in the manner
discuzsed by Dr Williams, they also erategically ase competioon lawy 1o
raiserivals’ costs or lower their efficiency by challenging particular contrac-
tual srrangements o attemspiing 1o block mergers and tikeovers. Similarly,

ing MENAECMEN EAms can wse competiton kBw o block
lakeovers designed o replace them, therehy lowering the effectivencss of the
markel for corporate coninol,

Finally, but perhaps most importntly, competition laws inevitahly deser
or preclude some efficiency-enhancing practices. Many business proctices

are incredibly complicated and nod fully wndersiood, even by the people
using them. Even when they are well understood, ihe information required
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w0 fully assess their impact is ofien considerable. Thess istues are com-
pounded by the difficulties in aligning the acions of self-nterestod regula-

tion law scenarios must incorporale these costs of mlenention.
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Regulating Competition:
A Common Approach

Daniel Oliver

L INTRODUCTION

The topic of my paper is ‘Regulating Competition: A Common Approach’.
My arca of expertise is of course the Federal Trade Comemission (FTC) inthe
United States, but | also want 1o touch on the similanities that our appmach
locompetition muders bears 1o yours, An important inktlal guestion — which
tnﬂdﬁwﬂr—h%hhl“ﬁl%ﬂm
Commibssbon in the LIS, My answer is "yes', but that snswer assumes Uhat the
Commission acts as it does inday: prolocting consumor inlerests.

restrainis on competition reduce consumer welfare.  Bul adhering 10 this
principe ks not warranind solely by maters of competitsen policy. Hisory
teaches us that poliical frecdom and cconomic frecdom e imextricably
intertwined, snd those of us who are concerned about political freedonm must
be vigilant in defence of economic [recdom.

Regretiably, woday il is povermment, an institution that perporns 1o serve
the peaple, that most ofien acts 1o restrct the compettive nature ol the froc
markel. Tii government that interferes even swhen there is nomorket feilure.

33



Diasmn. Oiivam

It is government that forestalls or desinoys the economic, social, and political
benefits of free snd unlenered competition. And the consoquences are far-
reaching. Free market principles serve all nations equally, and we canpot
expect international rade 10 function efficienily until these principles arc
applicd on o gichal scale.

Although these truths should be self-evident, the hisiory of antitrust
enforcemant in the US demonstrates that they are not  In earfier times,
government antitrast enforcement emphasised unwarranied intervention,
prompacd by economic theories that we now know io have been ermoneous.
In fact, in the old dayy sntirust lawyers used 1o il this *joke”: If » sellor
raised his prices, that was monopolisstion. If a seller lowered his prices, that
was predation. And if two seibers charged the same price, tha was collusion.

I THE FEDERAL TRADE COMMISSION'S PHILOSOPHY

Fortunalely , over the past ien 10 15 years, & number of lawyers, economists
and commentaion — many associsted with or influenced by the Univernty
of Chicago — have been instrumental in persuading courts and enforcement
msherities 1o shandon precedents thad damage the economyy, Bt while most
Hﬂhnﬂhﬂdh*dﬂuﬂﬂﬁmmmm
the ‘death’ of antirust and sdvocated a "counterrevolution”,

In fact, bowever, the FTC's current policies now refloct mainsirearn
untierast thinking. Our mission is i prolect consumers, by intervening when
— bt only when — a business practice is likely 1o reduce consumer welfare.
We do not seek 10 advance any political or social goals that are nol pertinent
o consumer welfare, The debale as o the goals of satitrost is over, and the
good newi B that consumticrs have won, hands down

Limiting our objective 10 protecting consumers gives ps 3 workable
focus. If we were instcad 1o pursue 8 multitude of diverse and inconsisient
objectives, we would creme o diverse and inconsistent — and oltimately
unacceptable — antitrust enforcement policy. How much (mgmentation
would be required? Would we have W break up existing businesses in
concentrated industries even if their only crime was their efficiency? And st
what cost © consumen would we protect small businesses™ AL sy cost?
Clearly, the only practicable solution is W rel y on rigorous economic analysis
kD probect Consamcra.

The complaint we usually hear about this approach s that our econamic
analysis is driven by a political prodisposition. Now it is ree that political
wnd cconamic freedom are closely related. But it is an economic predispo-
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aition (hat drives our economic analysis free markety sre e best way 1o
maximise consumer welfare, and the government should not interfere
without evidence of anticompetitive practicos that sre lkely w0 reduce
consumes welfare. Thus, we 30 not pssusne, without evidence, thal busi-
nesspeople devise sirmegies that are deliberalcly anticompetitive and in-:
tendad w exploit consumers. Wie do not assume, withoul evidence. that a
merger of scquisition will reduce, mther than enhance, consumer welfare,
We do nol nssurse, withoud evidence, thal entry harners are wozally high, and
th marked power will persist. In the socular world of antitrest, we approach
oour enforcement responsibilities with a principled agnosticism.

IIn. LEGISLATION

I wonald mow like (o give you & more detsiled idea of how we tanalate these
princ ipiles into acuon. The aldest of the relevant US snatrust statules is the
Sherman Anticrast Act, passed nearly o contury ago. Section | prohilts
‘every contract, combination ... or conspiracy in restraint of rade”, snd, a3
smended, makes cvery violation a lelony warmnting fines of up 10 USS1
million and jail ierms of up w three years. Section 2 forbids monopolisstion,
pblempls o monopolise, and conspiracies 10 monopolise, and prescribes
imilar penaliies.

The Clayun Act, passad in 1914, is mosa emporiant for the limistions
It imposes on coOrporale BCguiskLhong miprdﬂhumhmm
may substantially kessen competinon or *lend o create 8 monopoly . Section
2, which in its amendad form B known as the Hobinson-Pabonan Act,
prohibits, in cerain cincumstances, ‘discriminpiony’ poces or other consid-
erations in connection with the sale of gonds. Section 4 permits private
pirties 1o secore weble damages (or antirest vislations sanslying comain
criteria

Congresa also creatod the FTC in 1914, Soction § of the Federal Trade
Commission Act condemns unfair methods of competition and unfsr or
deceptive acts of practices. "Unialr methods of compotition” inclade miost
aciusl and some incipient violations of the Sherman and Claylon Acts.

In addition 1o these stalutes of more or less universal applicablicy,
Comgress has created 8 bost of administrative sgencies taat, disectily or
indirecty, affect competition in industries such & raibmoads, rucking,
aviation, shipping, sccurities, binadcasing and ielecommanications, energy,
hanking and iniemational tade, However, dissstisfaction with the conse-
guences of empowering federal regulaions to substitoe their msmreistion of
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the “public intevest” for the workings of the markeiplace has led in recent
yemrs o 3 gradually cawcalatng enthusiem for dereguiaion.

One of the best examples 1o date came In 1984, In thai yoar the Civil
Aeronsutics Board, which once ruled the skies with an all oo visible hand,
disappeared nto the sunset and lefi the airlines o determine cniry and pricing
i respomse o competitive, nol governmental, dicaies. The results, meas-
ured by mvings 0 consumers, were spectacular. A report prepared by
economiss in the FTC"s Burcau of Economics indicates that, as a resubt of
full dercgulaion, fares have fallen shout 25 per cent, travellers now pay
discoent fares 90 per cent of the time, and the number of deparmires has
Increased 27 per cent. In addition, the toml number of passenger miles fown
has increasod substantially, from 183 billion in 1978 1o 302 hillion in 1986,
without any adverse effoct on airfine safety. Our suocess with airdine
deregulation has led w0 preater reliance on free markets in other industries,
such & trucking and iekecommunic athons.

Deregulation, of course, is not confined 1 our hemisphere, While we
may kave taken the bead in avintion and other forms of transport, Australia
is W liberalise the Two-Airlines Policy. Morover, Australia has gone
probably furiher than any other country in loosening regulaiony restriclions
in hanking s Mnancial services.

The American Stsle governments also intrude in the marketplace; many
States have some [orm of antitrust law paiicrmed on the Shorman, Clayion,
of FTC Acti. They have literally thousands of boards, commissions, and
apenches that license and regalale everything from hairdressers and beckoep-
er toosteopaths and bighming -rod instalbers, Although these entities profess
o protect publsc health and safety, they frequently do little more than sifle
commerce, producing devaswating effocts on the kevel and ntensity of
competition in the markets they control, An example we have all had some
cxpericnce with i the i industry, where licensing requirements and
Hmitations uneelated 1o driver competence lrequently create significant and
econoemically unjustified harriers 1o entry, Thus, for cxample, in New York
Clty a person needs a $100 000 medallion w drive & taxicab.

v, ENFORCEMENT

Enforcement of te antirrust laws a the federal level is shared betwoen the
Department of Justice and the FTC, The Commission ks suthorised 10 seek
imjunctive relief agaimsi prospective violations of the FI'C Act, conduct
administrative hearings, and tasue cense and desist orders. ALthe State level,
the Stile atiomeys-general are suthorised 10 enlorce State laws in Suee
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courts. Finally, the States and privaie parties may seck damages of injunctive
relief in federal couns for violntions of fedeoral sntitrust satuies.

MNaw, in s more perfectly ordered world, all the gavernment authofitics
with enforcement powers would ke and follow a runcaied version of the
Hippocratic oath for physiciane ‘Do no harm'. In the lexicon of the
regulntory agency, thal means ‘de minimis, maxmes'; that is, “he who
regulates least, regulstesbest’. At the FTC, we purue that principle throwgh
an “appropriate” level of enforcement, thas selectively provents anticompe-
titive prctices without impoding free market competition, Our program
focuscs on five major amcas: merpen and scquanitions; dustributsonal ar-
rangements: eaclusionary practices; horizontal respainte. and competition
mdvocacy. | would like wo describe some of our recent mitatives i cach of
these nreas.

Mergers

The LIS first enacted merger control provisions in 1914, but the modern em
of merger enfoncement dabes from 1950, when & 7 ol the Clayion Act wis
significanily strengthened. The effon o eswblish an economically sensible
lishility standard was long hindered by sconomically wnsound judicial
principles. One such principle was that il a merger produced increassd
markel concentration, it was vinually per se anticompetitive. In the Brown
Shoo case of 1962, and for years thereafier, the Suprome Couwrt relied on this
principle without considering other crucially important migating [aciors,
such a8 the absence of barriers 0 entry, For example, in United Siaies v,
Von's Grocery Co, (1966) 384 1S 270, the Coun sustained the invvalidation
of & merger in the unconcentraled and highly compettive Los Angeles retail
grocery markel, betwoen two firms that tagether accounted for only § per
cent of market mles. Considoring how fiercely competiive most retail
grocery markets are, and the virually compleic absence of harriers 1o entry
in the Los Angeles nrea i the time (see 290-301, Stewan J dissenting), we
can appeeciaie how misguidad the Von's Grocery case was, And there were
miany other regreitable examples, This patiern led Supreme Court Justice
Potier §tewart o lament that the “sole consisency * he could find “in Nugation
under (5.7 of the Clayton Act was (hut] the povernment always wina' (a0 301,
Siewan J dissenting).

We mow know thai higher concentraison Frequently rellects nothing
more than the realisation of beneficial scale or other efficiencics. Cionse-
quently, our merger snalysis now omphacises 8 much more comprehensive
evaluation — in dynaemic rather than stutic lerms — of prospects thal &
proposed merger will injure competition, Beginning with the Saopreme
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Coart’s decision in the case of United Staies v. General Dymamics Corp
(19741415 LIS 486, the couns have increasingly adoped the wame spproach.

Cireat care is roquired w0 Wlentily the relatively few mergers thal may
substmtially lessen competiion, withoul deterring or prohibiting the far
mOfE COMMon, competitively desimble timsactions. Ome approach o
merges law enforcement that | categorically reject 1 the numbers game — the
notion that any panicular number of merger challenges is good or bad.
Instead, the Commission and the Department of Justice now follow rigoros
enforcement stanclards, which are reflected in the merger guidelines that each
agency has isvued (Federal Trade Commission, 1982 US Department of
Justice, 1984). These guidelines permit frms w analyse prospective acqui-
sitions in light of the factors that are likely 10 control the govermment's
enforcement dec itkons.

Acquisitions may substantally lesson competipon by increasing the
likelibood cither that a group of firms will be sble W increase prices above
competitive levels through explicit or weit collusion, o that the acquiring
firm will be shle 0 exercise monopoly power. Several factors are crucial 1o
this amalyis, and they are detailed in the merger guidelines. The first sicp is
w1 diefine the relevant product and geographic markets: thal is, the compet-
tive mrena within which the effects of the merger will be fell The issoes we
conuder include: From whom can consumers purchase the product in
question? Can other products be substituted for it, and at what price™ Are
there other firms that could begin producing the product within a reasonable
time? In other words, we wanl 10 know what aliemstives consumers will
barve if the mergad firm rises prices 1o supracompetitive levels.

Omce the relevant markel has been slentificd, 8 number of stroctural
fackon must be conssdered. Market shares and concentration levels are, of
course, relevanl. But in vinually every case our analysis cannot end with
market share numbers; other faciors must be considered. In panticular, the
Commimion has determined that an ascquisition cannod have snucompelitive
effects — and thus cannot violsie the Clayion Act — in the sheence of
barriers or imvpediments o antry (sce Echlin Mfy Co, [1985] 105 FTC 410,
AR, ART; accord, ¢.g. Unitedd Statex v. Wasie Managemenr Inc [1984] 743
F.24 976, 982-3; Usited Simtes v. Calmar [nc. [1985) 612 F.Supp. 1298,
1305-7 [DNI]). Barriers w entry in the Stglerian sense are additional long-
ran costs that were not incurred by incembent firms but must be incurred by
now entrants.  Impediments 10 entry are conditions thu delay entry for a
sigrafscant persod of time. and allow the exercise of market power in the
intenm. If outsade (rms con enter the relevant markes casily, and thwan sy
effion to raise prices sbove competitive levels, an scquisition that increases
concentrition levels cannot injure competition,
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Procluct homagensily constitutes another relevani (scwor.  'Within &
relevant product snd geographic market, differences along quality or other
dimensions may differentiste brands from one another, Firms will Find i
mﬁﬂhﬂnrﬂlﬂwnwummmm
the extent that this son of product differentiation is high, and the likelibood
of anticompetitive conssguences will therelore [l Trierfion cow differ-
ences, the number of boyers end sellers, and the smbility of markel shares
over time must also be considered. in onder 10 ensure that the likoly
competitive consequences of any particular soquisiion are sssessod as
accurniely s possible.

Omne aspeci of our markel snalysds that deserves special sitention is
foreign competition, a fact of life © which Ausralians s/ not strangers.
There was & lendency in the past for Clayton Act snalysis 1o stop at national
borders, bt today we, like you, are much more sensitive 10 the actus! and
polential competition represenied by imporis. Margers aee rarely & parely
domestic phenomenon anywhere in the world. Consequendly, in defining
markets and measwring the likely competitive elfects of a merger, we
routinely conskder not only the products comenily thipped into the LS but
abso the forcign capacity thal mdght be devoied o the same or competitive
products in the event of a domestic price increase. 1L, of course, sometimes
dafficult 1 asseas the present and future effocts of quotes, wnils, and other
voluntary of mvoluniery restrainis. Bul i every case, we sttempl 0 assess
the likely economic effect of loreign competition.

Clur approach o mergers (s this similar o the approach mken by oor
colleagues ai the Trmde Practices Commission. To the exient thal the
Australian satuie might be considersd mone 'lenbent’ than ours, the dilTer-
ence might be explained by the relatively smaller see of mosl Aostralian
murkots and the unavoidably gresier levels of concentration that resull. But
within the parameiers established by stuuie, the methods of oconamic
analysis that should be vsed, and the structural, behaviounl, snd perform-
ance [aciors thal should be conssdersd, are very much the same. Identifying
ihe ‘Ol of nvalry’, considering oompetitive [aciod beyond markel share,
and paying specaal atentson 1o the robe of imports — i all these arcas te US
and Australia are fralemal, il not identical, twins,

O course, the fact thai we consider all relevani economic (aciors in
determining wheiher of nol & acl agains & paricular Rocusitkon does nol
alier my moee general presumpion that & dose of the Inee markey rather than
of bitter governmenial herb is usually the best medicine, Thus, the purposes
of both our siziuies are mosi elficienily served by the minkmum degree of
indervention nosded W prolect the competilive process, Free and anleticred

L]
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competition for the control of corporstions and the mssets they own s
ewiential 10 o vigorous and healthy economy. Consequently, an important
point of similarity berween our spprosches is our willingness © permit
mequisitions o be consammated H they are modified 10 climingie their
anticompetitive aspects, as & prefersble ahemative o invalidating them
aliogether. Last year, for instance, the TPC investigation of the acquisition
of Eas-West Airines led 10 undertakings by the panies 1o divest certain
assets and operstions.  Similarly, when the Americon subsidiary of L' Air
Liquide sought i scquire another industrial gases producer, the FTT
suthorised the aall 10 seek a preliminary injunction o block the deal,
However, we subsequently accepied a consent agreemend that allowed the
acguisition 1o proceed bl required the divestioere of @ variety of pssets,

Munageméni- Resisted Takeovers

Another sspect of the merper game has policy implscatnons here as well asin
the US. Inrecent year, the Amercan fondmens for takeower efforts has found
increasing fovour on the mernmional stage. Indeed, some of the game's
more sccomplished players are Australian. These wkeover efforss are
referrad 0 a8 “hostile' akeovers, bul that is a misnomer. They
ahouild rather be described as management-resisted akeovers, becase te
only pemcns who typacally oppose them ane the incumbent managers who
expect 1o lose their pobs if the keovers succeed,
Management-resisded tkoovers are 8 criically imponant mechanism
for [acilitating the clficient movement of assets 1o their highesi-valoed yses,
11 is mnfortunase that the colowrfial vernacular wesoc iated with these effons has
given them an unsavoury image. Corpormie ‘raiders’ sell *junk bonds’ 10
raise funds so that they can destroy the linest firms in the US, unbess their
trgeis can find ‘white knights' 10 protect themsclves or pay off the miders
with ‘greenmaul”, In fact, management-resisied takeovers are nothing more
than & way of disciplining less efficient corporate managers. A takeover
attempt is launched because the bidder believes that the value of the urget's
stock could be incroased by more effective or innovative management. The
bidder typically olfers a premium to obtain controlling siock, expecting o
ousi existing management and doploy the firm's productive assets mare
efficiently. 1t is possible, of course, that & seccensful bidder will not be able
1o make the acquired finm more efficient. However, the government ts in no
posithon 10 second guess the judgment of those who have large sums of
maney of risk in these maters. The free marker does not have o work
perfecily 10 work bhetier than the governmeni.
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These tranafers of corporate control weually benefi the target company ‘s
shareholders and the economy & & whole, Sharcholdors secure substantial
premiums over the pre-offer markel price of thewr shares, and the threal of
takeover motivales incumbent managers 1o improve, Oureconomy benefits
both from the tansfer of corporate control w more efficient managers, and
froem the incentives for boter managerial performance that the threat of
tkeowers creates.

The Commission thenelone aiiempts (o ensare, as much as possible, tu
iu‘mm sc tivitkes do not allect the outcome of keover contosts. We

careful © minimise the delay cowsed by sn bvvesgation,
Mhmﬂdﬂﬁuht&duﬁchmmuluﬁhm Thass,
although Commission mvestigations of management-reseited takeower ef-
forts aee thoroagh. they are managed very closcly o ensiere that they procesd
ui rapidly 5z possible.

In the LIS, as in Australia, some have asked whether ihe Commitsion 's
merger analysis should include consideraions of groups such as emplivyees
and bocal communities. Bul the Clayion Aot reguires es 1o focus on how g
merger will affect consuemers generally, Unless a merger insnticompetitive,
we cannod afiempd o hali i gimply bocause it affects pericular groags in
particular vaye And even il we could, i would not be good palicy o doso.
I our dynamic econdimy is W continoe W grow, firms mius be permitled ©
reallocale resources W their highest-valoed, most effichent use. They may do
w0 turoiagh iniermal recrganisations, or by scquiring — or being scquired by
— other firma, Mergers, like other forms of reorganisation, are this usually
nothing more than a way of muking essential ecomnomic Comections.

Mo one would argue that the competitive process offers protection from
business failures, plant closmga, and layolls. When this happens, of course,
ithe cosi is painiud 1o some individhanls and groups. Nonetheless, we know ihal
inserfering with competition leads 1o resalts that are wlumasly much more
painful, The benefits of competition o society as a whole [y merweigh the
costs 1o individuals, In tha conchesion, we share ihe view of the Trade
Practices Commission.

Vertical Distributional Arrangements

The Commission also sddresses vertical distributional armangements thal
may wiolste 5. | of the Sherman Act or the Robunson-Paman Actl. Owr
enforcement clforts im these arcas should be guided by the principle that these
armangements usually improve consumer wellare, and should not be prohib-
ied without a rigorous economic analyeis of thelr competitive effects. [nibe
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Bui effects on individual competion are not particularly relevant, The
crucial question i rather whether a partcular practice injures competition.
The resaliof this change in focus is tha we bring lfewer vertical cases, but that
11 perfocily acoeplable. The truth is thas mos vertical arrangements do not
have anticompetitive efTocts.

Nevertheless, because of the current state of the law in the US, vertical
mmangements must be divided into price and non-price categories for
separaie analysis, Forumaely, it now appears that the Commission and the
courts agree on the proper sandard 10 use in analysing non-price vertical
arrangements. These amangements usually promete competition and are not
hikely 0 foroclose markets in a competitively dgnificant {ashion unless they
wre wsed by firms with substantial market power,

Agrecments o implement cortain vertical price armangements — that i,
METEEMEnL i maintun rexale prices — remain per e illegal in the US. But
an exichssve body of scholarship indicates that they are not usually likely w
injure competition. And although the Suprome Court found it
o rocongider thedr per Je illegality throe years ago, it may sddress the
question directly in the BEC v, Sharp case, now pending before the Coun.
Unfomunately, proposed legialation in Congress, if enacied, would worsen
the current situation by allowing juries w infer the presence of & conspiracy
10 maintain resale prices morely bocause o manufacturer terminsies a dealer
alier recelving complaints from oher dealer.

| enderstand that . 48 of the Ausralizn Trade Practaces Act condemns
resale price masnienance absolutely and, anlike other viertscal practices, does
nat allow a notification w the TPC, However, Hanks & Willisms (1987)
recently completed a detailed critique of the per te approach of 5. 48, deawing
on curment sconomic andlyas of e ssee, which 1 commend 10 you.

Price Discrimination

With respect 1o price discrimination, my view of the Robinson-Puatman Act
begins with the Supreme Court's admonition that “the Robinson-Patman Act
shoudd be construed so s w ensure its coberence with “the broader antitrust
policics that have boen laid down by Congress™ (United Swaver v. United
Swates Gypsum Co. [1978] 438 US 422, quoting Awromatic Canteen Co. v.
FIC1953] HEUS61. 74). Thave in the post suggesied that Congress review
hhn.h:_—--hﬁnﬂimmﬂmmﬂr—hh:

onenied’ statute (General Motars Carp, | 1984]
103 FTC 641, 695-6), Unfortunately, in the past the Commission not only
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wsed the Act io prohibit pro-competitive practices, but alwo wsed 5. 3 of the
FTC Act i prohibit conduct thai violased the “spirit’ but not the letier of the
Robinson-Patman Act. For example, in the *buyer inducement’ cases of the
1960 snd earty 1970w, the Commission used 5. 5 0 apply the per s sandard
for seller hability essblishad by the Act o buyers who had wlicied allegedly
discriminatory promotional allowsnces. Fortunstely, the Commissson hus
more recently determined that & 5 should not be wed 1o prohibit maost
practices that do nol expredsly violawe the Robinson-Putman Act unbets they
actually injure competition (see General Motors Corp. 103 FTC  700-1).

Exclusionsry Practices

With respect 10 exclusionary practices, the Commission relies on 5. 2 of the
Sherman Act, as enforced through & 5 of the FTC Act Section 2 prohibits
monopolisation, atiempls 1o monopolise, ﬂmﬁhm
Predatory pricing s probably the most commonly alleged practice of

sort, but its trestment has undergone a profound revolution Hmln:mﬂ-
1970, most judicial analyses relied on the *docp pocket’ myths that have
belcagucred antitrust since its inception. Acconding to this lofe, firms with
deep pockes could and would reduce prices o "cut-throat levels, willingly
accepiling shori-ierm losses in onder 10 destoy rivaly and gan market power.
Amazingly, only a few brave scholars had the temerity 10 ask why low priced
for consumers freprescnl @ compelitive problem,

What the revolution did, first i the scademic joumals and then in the
couns and enforcoment agencics, was 10 inaist on sysicinatic analyvid and
supporahle answers, The US Supreme Court has now recognised that
“*predaiory pricing schemes are rarely tried, and even more rrcly success-
Mal™ (Cargill. Inc. v, Monfort of Colorade, fac. [1986] 107 S.Cr 484,
495a.17, quoting Matnushite Electric Industrial Co., Led v, Zenith Rodio
Corp. [1986) 475 US 106 5.C1. 1348, 1157-8). Moreover, the Commission
and the couns now comider faciors such as entry barriers and available
capacity 1w pssess whether pricing below cost could be a mional stralegy.
Low prices are now properly viewed as a desirable consequence of vigorous
competition, nod 58 & suspicious anifact of predstory condect. Consistent
wigh that view, the Comamission has detrmunod tha sales sl prices equal o
or shove average variable cost should be srongly if not conclasively
presumed 0 be legal. regardiess of the market power or intentions of the
respondent involved or the duration of the pricing in question (Jarernamomal
Tel. & Tel. Corp. [1984) 14 FTC 280, 403-4; see also General Foods Corp,
[1984] 107 FTC 204).
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Mon-price prodation may represent a more froitful line of inguiry. It
conststs of sermegic hehavioar that i intended 10 raise, and han the effect of

raasing, the costs of rival fimma. It may be & much less costly exclusionary
strotegy than predatory pricing, hecause the progpective predator need not
reduce [tS own prices: insiead, it foroes rival firma w0 mise their prices.
Troe 1o the principic that the state is the worst enemy of competition, the
best examples of non-price predation probably arise through the abuse of
regulamry or judicial processes. As an exnmple, last year the Commiasion
socepled a conscal agreement to setibe & complaint that a firm had illegally
wsed] “sham littgation” s e sitéampd to monopolise the renial marke) in one-
way moving equipment. The complaint alleged that the firm had deliberaely
sbuysed the judicial process by imterfering with & rival's bankrupicy and
reorganisation procecdings. Under the agreement, the company will nog
snitiase o participaie in any jadicial of administranve proceeding intended w0
harass or injore any competitor or potential competitor (AMERCO et al.
mhrﬂﬁhﬂtwﬁﬂ“lmlﬂtﬁndmww

Worizontal Restraints

With respect 10 horizontl restruinis, the Commission vigomasly enforces
the per se prohibitions of . | of the Shenman Act — through & § of the FTC
Act — agains price-fixung and other forms of demonstrably anticompetitive
horizontal bohaviowr, This is & policy of rather ancient vintage. Before the
turm of the centory, the Supreme Coun determinad that "naked” price-fixing
and marked-&viding agreements are per se illegal. The rationale for this rule
11 well known: such agreements, when found in solation, kave virmally no
purpose other than o harm consumers. The Court has more recendly
recognised, however, thut when such agrecments wre ancillary 10 ecopomic
integration, they should nol be condemned aa per s¢ illegal, because joim
venlwes and other forms of economic integration lrequendy enhance ffi-
chency and increase output. Thas, for example, in the case of Broadean
Music fnc. v. Columbia Broadcasing System (1979) 441 US 1, 34-5, the
Coun dewermined that the rule of reason should be applsed 1 a joint vendure
that sold a blanket but nonexclusive licence o use the music of thousands of
composers, and remanded the case for an evaluation oo that basin, I,
however, 8 “gquick look reveals that such agroemenis have no efficiency
justifications, they may nevertheless be prohibited without a full-fled ged
analysis under the nule of reason.

The Commission has also puriued antscompetitive restrints. sdopied
collectively by competing professionals.  Thess restraints may result from
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umummmmm lcensing hoards muy also
sanction of impose objectionable restrainis.

Competithon Advocacy

Tn addition o the knw enforcement eloris [ have described, snather imypsartan
part of the Commission's program locuses on the likely effects of govern-
mental regulstion on competition snd consumer wellsre To that end, the
Commission hasa very active competition advocacy program. The Comimis-
sion stalT frequently commenis on COMPELLION SUEs In Mesponse & invit-
Lioas from State, local, and federal agencies, and in sdministrative hearings
and court proceedings. These commeents complement our derect snforcement
activities, and can frequently achieve results more quickly and more effi-
cwently than litigation. Last year, the Commission anthorised its safT o file
mare than 100 comments addressing competition and comumer prolection
1asues in numerous State and federl forums.

One prominent example involved ihe sale of milk in New York City.
Entry imto New York City milk markets was restricied by 8 State licensing
law. Because only five dairies had licences, New York City residents had w0
pay some of the highest milk prices in the nation. In 1986, a New Jersey dairy
applicd for a licence and, ot abousl the sume Bme, the FTC s sdsmiicd an
economic repon 1o Stase offictals discussing the adverse effects of the milk
licensing system. The agriculiure commissioner initially granied the New
Jersey dairy & licence 10 sell milk on & trial hasis in one section of the city.
Milk prices there almost instandy fell by forty contxa gation. However, the
Commissioner ubtimaiely refused w exiend the loence (o other areas o the
ground that ‘destructive competition wookd result’,

Perhaps due in part 10 owr efforts o publicise this absand decision, the
agriculture commissioner resigned, and 8 few days later o federal judpe
overturned his licence denial. New York City milk prices immediately
plummeied. What is really encouraging is the predac ion thar the heeakup of
the milk canel will save New York City residents up 1o SUSE0 million per
year in lower milk prices. Move recenily. the Commission staff has advised
the New York Stae assembly w dismantde completely its county- by -county
licensing and price regulation sysicm.

Of course, ouwr sdvocecy program would not be 8 comprehensive
mecchanian lor promoting consumer welfare i i dad nod address governmen:
tal regulation of inemational — as well as intrastte and interstaie — trde.
As | mentioned carlier, governmental interference with frecly competitive
international markets can have devasmating and ofwn ludicrous effects.
Whether it is guotas on sieel, anthdumping duties on compuber chips, of

&7
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allegedly voluntary restrainis on sutomobiles, consumers of all nathons
evenmually and inevilably must pay the price for e thai protect
competitors sl the expense of competition. Prodestontsm is as inicllccmually
responsible as rain-dancing, but far mony damaging. For example, saving
each SUS2E 000 job in the sieel industry costs consumers SUS124 000
(Washingion Pos. 22 March 1987, p.H-8; FTC esimaie of $114 000in 1983
dollars, sdjusied for inflation w 1988 dollars). By one estimate, US
consumers mid 365 billion lest year for the illusory benefits of rade
restricsons. But US comsumers are not the oaly losers from governmental
inderference with free markets. The US Export Enhancement Program
releases stockpiled commodities 10 private firms for sales overseas. As a
result, produecers of Brailian chicken, Australian barley and Argengine grain

Complete consisiency and devotion W competitive principles may be
oo much io expect in insermational trade any time soon, but this is an arca of
ETeal imparance 1o our compedition advocacy program. For cxample, during
the past year, the Commission staff advised the International Trde Commis-
uon thist continwing present impon laniTs and quotas for specialty geel could
cosl American consumens 544 million snnually, Owr calcalations also
showed thit each job prodecied by quotas. in that specialised pan of the sieel
indusiry costs consumers an svorage of $83 000 per year. Restricung
specialty sieel impons can also adversely affect competition in the domestic
iRy,

Y. CONCLUSION

As Chairman of the FTC, my primary objective is o protoct American
consumers., And when | say consumers, | mean not only individunls, bol sl
the thoumnds of busanciscs that purchase goods and services in thousands of
uprstream and dosmitrewn markets. Our effon w prosact comsumer welfae
requires an active, but appropriately focused, enforcement program againg
anticompetitive privite business practices. 1t also requires an extonsive
campaign agmnst governmentally imposed restraints on competition. |
firmly belicve that when government oflicials everywhere rocognise reguls-
thon for the "mcket” that it s, they will sapport the approach | have outlined
here. 17 thas be revolubon, ket us sustain it on behalf of the consumers of the
workd,
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Australian Competition Law:
Administrative Policy and Practice

W.R. McComas

L INTRODUCTION

Before embarking on my theme [ mast sei the stape, for our apprecistion of
why and how one administers the law as one docs will be the better for an
understanding of the relevant seiting.

Any competition liw, whether it deals with anticompetitive practices
{price-fixing, restrictive agroements, tying ammungements, sbuse of markst
power) or mergers and acquisitions, is an element, one ol the practical
manifestations, of national economic and social policy. That clement of
policy is founded upon the principle that & sound economy is an efficient
cconomy and that competition promotes cfficiency, which in its tum s
beneficial to society and thes in the poublic interest. Tt follows thai o L thai
encourages competition will, if effective, be conducive 1o the attainment of
those commendable goals.

When Adam Smith spoke of the discipline exeried by the “invisible
hand® of the markerplace, he made 8 basic asspmpthon thal e markeiplace
wad competitive. 'When some modem economists speak of s deregulated or
froe market, they 100 must be taken w0 be making the same assumption.
History and capenience have shown that, given total Froedom from formal
regulation, markcts are rarcly free in the sense of being wholly competitive
— which | take to mean that each participant relics upon his own skill, the
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quality of his product and the excellence of his service o atract custom,
leaving it 0 the forces of supply and demand 1o determine price. Without
formal regulation, the (reedom of the marketplace has more ofien than not
been curtailed by what | might describe as self -regulation, where individual
frms or groups of firms have found it convenient W0 even out the more
difficull or move forcelul clements of competition 10 create what has
somewhat cuphemistically been described s “an orderly market”,

Girven that it i3 a universally accepied principle that the maimienance and
preservabon of competition s an economic good, and recognising that a
wholly free marketplace will not ensure thal state of affmirs, rules are
reasoaably nocessary 10 achicve the desired objective. I aconomic effi-
chency is achieved primarily in 8 competitive marked, and if business
practices, left alone, might have s lendency 10 interfere with the mainensnce
of a competitive marked, w0 the enactment of stalutory rules o regulste
undesirable business practices is reconcilable with the primary goal. This
miit always be qualified by the proviso that the rules are suitably adapied 10
the markel they are intended W0 regulsie and not simply imported from
Erther ecomomy, and by the further proviso that they are capable of being,
and ae in pesciace. administerod in siep with the commercial realities of the
markeiplace Becuuse there must always be exceptions o rubes expressed in
general tormis, o provigion must be made to cater for them in circumstsnces
wihers there i sulTeciend just ficaison,

Kow, these principhes are expressed in plain wrma. Indeed, ey express
in simple words eatremely complea propositions, for it s one thing 1o stale
the principles and quite another 1o administer them as & practical matier.

In the sume vein, one must aot be misled by the simple and general
language used in our competition law 0 express the economic concepis it
embraces. Those concepts are imprecise, and thus sre not capable of being
expressod in language as precise as one might find in others of our laws. Any
attempt 10 do w0 would be counterproductive, and yet d i the absence of
precuion that requires the regulaory suthority 10 adopt and implement a
pracucally-oriented sdm inistrative policy.

IL AUSTRALIAN COMPETITION LAWS

Modern competinion law (that s recent competition law) has exisizd in
Australia now for a lintle over 20 years. The lirst seven of those years mw
the operation of the Restrictive Trade Practices Act 1965, which became
effective in 1967 and was somewhat modified i 1971, Alhough it was
described a8 an ineffectoal piece of legislation, the Act had the effect of
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bringing to notce a multitude of restrictive rading agreoments and practices
that had, quite legitimaicly ai that time, become widespread in business
practice untremmelled by common Law.

The common law took the view that the public had an inlerest in every
porson being able 10 carry on his or her trade froely and that, absent other
persuasive (actors, all inerference with that freedom, all restraints upon i,
were contrary 0 public policy and void (Nordenfelr v. Magm Nordenfels
Guns and Ammuaition Co. [1894)] AC 535 per Lond Mascrughien al 563;
Mason v, Provident Cloching and Supply Ca. [1913] AC T24). So fur
Competition restraints were concerned, the common law might be said w
have encouruged restrictive business practices. In 1893, for example. the
Supreme Coun of New South Wales concluded that an agreement (o limi
mpulhnhl "equalising the distribation of the demand for bricks among

therool™ was valid although its effect might be 10 maintain the
:nudhl:h (Sydney Brick Co. v. Speare [1893) 14 NSWLR Eqg.350),

The 1965 Act took its inspiration from the United Kingdom Restrictive
Trade Practices Act of 1956, and indeod had it not been for & change of
povernment \wwowards the end of 1972, proposals ventilated carlier in that year
by the outgoing government would have followed even maore closely the UK
precedent. In 1972 it was proposed 10 mtrodece legislstion for the regulaion
of meergers and scquikiions by the introducton of 8 Monopobies Commisaon
along the lines of the Monopolies and Mergers Commizsion of the UK.

In 1975 the present Act was invoduced: @ sophisicated peece of
legialation that bormowed from the United States and Ewropean Commauity
jarisdictions for provisions designed © regulake specified sntcompeditive
buxiness pracices, abuse of monopoly power, and EnGicompelitive mergen
amd poguisstiona. The Acl has since been reviewed twice and amended in the
light of experience of the Act in operation.

Ower the 14 years of its application, our curmen! competition law has
developed with some rebative spead compared, Tor example, with the prog-
ress in the LS, There, antitrus laws have existed for mostof this centary amd
I suggest that they do naot yot have a serilad meaning in arons other than those
represenied by per se offences. Troe, development in Australia has not
described 5 smooth and consistently rismng corve, bul this o ol Surprisng
given the nead w© apply the provicions of the law 0 dynamic business
situstions and given the dearth of lawyers, whether at judical, practitioner,
or academic level, and of economists, al whatever kevel, who sre comforabilc
with concepes of the law and their applacation. There 15, however, & nclous
of informed persons, and the appoeniment of sppropradely gualified persons
1o pudicial s regulatory posithons will soe i1 grow,
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There hias been a growth in understanding of the lew by businesspeople.
While they are understandably reluctant 1o accept any constraints upon their
freedom, businesspeople by and large have come 10 respect and abide by the
proscptions of the Act. The myopic mewings of cerain special inlerest
groups who affect s concemn about the Act and its administration demonstrate
thuit they do not appreciate the significanceof that fact. They fad w appreciale
thust an efThcient, competitive industry is benoficial io society and to consem.
e, Too frequently they choose o overlook, if they ever appreciased it, the
significance of the point made by the then Anomey -General when he said in
the Senate in November 1973:

[Restrictive Trade Practices | cause prices 10 be maintained ag anificially
high levels. They cnable particular crderprises or groaps of enlerprises
0 afiain positions of sconomic dominance which ane then susceptible o
ahuse; they inierferc with the interplay of competitive forces which are
the foundation of any market economy. (Australia, Senate 1973,
Debatex, vol. 324, p.1872)

The intenets of consumers are best served by acompetiove marketplace,
and anticompeLitive practioes are just oy unfair as those undesirable business
pracuces proscribed i Pan W of the Act, which is particularly directad to
COnsumer prolection.

The policy upon which the compettson provisions of the Trade Practices
Act we based takes mn economic stnce percedved i be consisiend with the
requercments of the community. 11 gives priority 0 competition, but within
that policy ohjective it encoumnges efficiency snd development, and does not
seck 0 serve populisl objectives. In doing so it reoognises that W surrender
0 populist goals by imposing too many restraants upon husiness would be 10
proliferse business and legal uncenainties, and thereby interfere with the
pitaiment and maintenance of economic efficiencies.

Inject those propositons with a practical serum that recognises: that
business conduct is not governed by altruism but by the profis motive; that
effioctive and aggressive competition will lessen the efTecti veness of othen
in the markel; that growth in size 0 large proportions of itself i unobjection-
able; and that concentration, particularly in Australia, is w0 some exien
nevitable. Then one begins w comproehend where the practical balance must
lie, The serum isell is encapsulated within the provisions of ihe Trade
Practices Act. 1t may be infected mainly by the authority charged with the
sdministrstion of the At the Trade Practices Commission, as it formulates
and implements polickes attuncd W the realities of the marketplace.
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(118 ADMINISTRATIVE POLICY

The adminstrative policy of the Trade Practices Commission has been @0
BOCEP BE ELimae thal competiton s an ecomomic good, and thal restrctive
business practices may be harmful if they couse substantial oconomic harm
im the commanity, that ks 10 supplicrs, buyers md consamcrs. The Commis-
shon in concerned with proserving effective competition, and this requires
that “prices should be flexible, reflocting the forces of demand and supply
und that there should be an mdependent rivalry in all dumenssons of the prce-
product-service packages offorad 10 consumers and customers” (Re (JCMA
[1976] ATPR40-012m 17 246). Itacknowledpes the important role of the
econamist in the application and development of the law, bat accepis that
coonomic opinions must be applied ‘m o practical way 10 accommodace the
concern of the Act with businoss and commerce” (Chatbourd Marine Aurieg-
lia Pry Lad w. Hecar Investmenss (NooS) Pry Lig [1982] ATPR 40-327 s
431 SE3).

The Commission also acknowledges that due allowancs musi be mads
Tor the parthcular social, business and economic climate inwhich it functions.
Those elements of socwety s Llarge are fundamenial, and thus the sdministra-
tiwn o the Tracke Practices Act his catersd Tor perceivod noeds and not for the
winhes or ideals of any particulir instiwtion, politcal o otherwise, of lor any
ione group of imcrests. A fine balance therefore must be strack between the
wheals of 8 vigorous competition policy and the [act thal business in Australia
fmces particulsr probisms of small markets, buge geographical expanses, and
Eignilicant import compeiiton.

Buyers (whether for resupply of for consumpon) demand s their
entitlement the best they can afford, and it s recognised that, in order 10 be
competitive both on domestic and intermations] markets, business mual gear
isell 10 apply the lmest iechnology and the utmost in efficiency. The
Commission acoepts that n such cucumstances, snd parvculardy ol dud sage
of Australia’s economic and industrial developmend, it is almoal inevitable
that mgnufsciurers will need wooguip with plang thar may nod be fully wilised.
To obtain the utmost in efficiency and allocstion of resources. industries will
tend 10 hecome more concentrated in onder better 1 compete with imporns,
which i many sectors have provided significant competition o Australian
tncdury, mnd on iniermational markets  The Commission therelfore has
reacind  sympathetically 0 industry mtinoalisstion proposals that offer
demonstraied economic bepefits, and 10 the exient thal 1§ is able i has
encournged such propodals consastent with its iEntion 1o 308 o i thal, absent
wery persuasive reasoning, no one corporation of group of corporations
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should be permiiied 1o achieve a degroe of murket power ths will stifle
effective competition.

These adminisirative policies are entirely in step with the policies of the
Act They reflect » pragmatic application of the legislation, which, be it
remembered, has received bipartisan sugpont since i finst came min force in
January 1975,

Any regulator who chooses 10 adminisier the law as he or she thinks it
ought w be, rather than a8 it 5, is not worthy of the position. Such a regolaior
will comtribute more 1o business and economic uncertainty than 1o the public
good, Regulators are not there 1o pursee those populist goals w0 which 1
referred cardier, but w0 adminisier the law within its parametens, fairly and
objectively.

From a practical point of view the Trade Practices Act is remarkahly
tnderant ahoo! how i provisions are o be sdminksiered. In express erms it
places very few limits on the discretsons of the Trade Practices Commission
in what it does snd how it does i, which forces the Commisvion 1o behave
with rsponsibility and balance, ohjcctively and fairly, and not 1 be driven
by political or special inerest considerations. It is not slways easy (o tell 5
complanant that, except in the face of predatory conduct by 8 corporation
possewsing & substantial degree of market power, the Act is nol concemed
with competitors bt with competition, but tht i the reality of the slilustion.

Equally. it is important 1o scept that, in dealing with predatory markes
conduct, the size of the corpomtion complained of is not the determinant.
This s well demonstraied by two recent decisions of the Federal Couart of
Agstralia. One case, Mark Lyowns v. Burzill Sporis Gear (1987) ATPR 40-
B9, concerned the discontinuance of supply by s medium-sired supplier of
& certain brand of ski shoes (o a discoanter. The brand, 1w which the supplicr
had exclunive rights in Australia, represenied some W0 per cent of the relevant
market, The Court found that the supplicr possessed o substantial degree of
market power and that, in refusing w supply, its purpose was o deny
competitive opportunity (o the discounter.

The other case, Queeasiond Wire Indusrries v. Brokem Hill Proprietary
Company Limited (1987) ATPR 40-810, concerned the refusal of BHP w
supply o cemaim type of seel bar W & Queensiand company not previously
supplied but wishing 0 enter the market. Despite the fact that BHP certainly
poscised the reguisite degree of market power, the Cown declined w
aitribuic i BHP the nocessary predatory purpose in refusing supply, endors-
ing the well-held wnet that, abwent other facton. the Trade Practices Act will
not force o person 10 do business with another il he choose not 1o,

Queensland Wire Industries unsuccessfully appealed the decision of the
Court of first insance 1o the Full Court of the Federal Court of Australis
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(1988 ATPR 40-B41). I sought and was granted keave 10 appeal the Full
Coun’s judgment o the High Court of Australis, and there Queensland Wire
Industries scceeded. The decision of the High Court is comectly described
a8 & “landmark” in its interpretation of & 46 of the Trade Practices Act,
partculardy in holding that if 8 corporation i found 1o have & subsiantial
degree of power in 5 market for goods or services and is also found 10 have
one or moee of the proscribed purposes, it is taking advantage of its market
e if il wees that power for ooe or more of thise purposed. Mo pejorstive
ovenone i imported by those words, and goestions of intenton imply do no
arise, As Deane | observed s 40-925; “of themselves, however, the words
“take advantage of ... power” are morlly indifferent”.

. TAKEOVERS

Of course size aitracts atention, and the Comm isson 's dociasons in relaton
o large wkocvers in recent years have received muoch sienion and some
criticism. Some takeovers involving the media have bocome pamcularly
notorsous, and indeed hove almost achieved the stams of a serial where
everyone awalied with some anticipaton, perhaps trepldation, the events of
the mext epieode.

In its practical adminkstrution of the Act as it bears upon mergers and
scquisttions, the Commissaon has consmtently taken the view that it showld
ol unneceasanily interfore if an apparent resalt of dominance b the marked
may be removed by appropriate divestiiure. 1t s common for persons
proposing wheovers to offer divestitune rather than face cournt proceadings,
In circumsmnces where the Commission has been prepared 1o sccept such
ﬂh!.humﬂrmmhImdhmhm
documentation depending for its solemnity upon the circumstances. In only
one case wo date is performance of the divestiture wideralkings proving o he
difficult. not by actions of the conporation that gave the undertakings, but by
the regulatory processes of other sathorites snd the twdiness of other
interesied parthes.

This practice has not been without controversy. Indecd, inasmuch &s it
pursait has identified the Commission as something of an econamic regula-
tor, it has been strongly questioned by those who woulkd preler i limin the
Commission 1o the rode of a Litigatson-orienied enforcement suthority. The
practice is not limiied 10 the Australian Trade Practices Commission — the
“fin-it-fimt* policy of the US Justice Depariment hos received similar
reactions. A recent article, however, puts the matter in perspective so far as
the Trade Practices Cosmmission is concernad. O the Anti- Trast Division's
policy the suthor ssid: “In shom the Ant-Trust Division's “regulstory

™
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conduct” is unquestionably more promgpt, e costly and more efficient than
Tull-blown adjudicatory proceedings” (Sullivan, 1987),

There have been numerous calls for the Trade Practices Commission w
conduct inguiries into particular wkeovers (o determine whether or nol they
are inthe public interest. Such entreaties demonstrate an extraondinary lack
of knowledge of the Trade Practices Act. The Act confers no such power
wpon the Commession, nor can the Commission of its own motion take such
& sep.  Equally there is no power in the Amiomey-General 10 onder the
Commiasion w hold sch an inquiry. OFf courss public interesi is a featare
of wny dscretionary decision-making process, and | believe the public
interest ks best served by avoiding unnecessary litigation in respect of
akeover activity. Those who call for such action do not appreciate the
disrupthon 1t can cause: employees become uneasy shout their [uture,
efficiency suffers, competitors take advantage of the situstion to enlarge their
own businesses, and costs, hoth direct and indirect, escalaie enormously,

These are roal issees o cannot be ignored in the public interest

Furthermeore, it is sometimes overiooked that the public nieredt itself is
reflected in the laws that Parlisment bas soen Mt 0 enact. Thus it i my lirm
view that, if it can be shown that the public interest is o longer served by
having o ioderunt lakeover provision such as we do have m the Trade Practices
Act it s wp w the government, and 0 it tum the Pardiament, 10 act
sccordingly,

Ax p practical matier, the Commission has not hesitated b0 nvstitule coun
procecdings of treaten 10 do s where it has become apparent that ogporny-
nities for an abemative approach do not exist, or have not been found
sulTiclently attractive o the parties concermed. Forexample, Trade Praciices
Commixzion v. News Limited & Ory concemned the then proposal of Newa
Limised o acquire cenain businesses and assets of John Fairfax & Sons, The
case was discontinued following 8 very substantial modification 1o the
proposals of News Limitod.  Another case, Trade Practices Commisxion v,
Awstralia Meat Holdings Pty Lid & Orx, sought orders for the divestiture by
Augralin Meat Holdings of the shares of Thomas Borthwick & Soms
(Auntralin) Lad. The Commission”s action succoadsd { 1958 ATPR 40-B46)
A subsequent appeal by Australia Mear Holdings o the Full Court of the
Federnl Court of Australia was dismissed (1989 ATPR 40-932), and o
subsequent upplication for keave o appeal W the High Court of Australia was
disallowed. Sobsantial amets of the target company are 10 be divested.

Other proceedings that were threatened or instinsted during the course of
conceried cither shandoned their proposals entirely, or modified them suckh
thaat it wos possibile to discontinue the proceedmgn. In one case, the proposed



Arwmaieas Cosaerrmmos Law: Pousy aom Pauence

scquisition by Bell Resources of shares in the Broken Hill Propricury
Company Lid, the law was changed after the proceedings were instituted. Al
the time the case was instituted, & 50 of the Trade Practices Act forhade the
acquisivion of the shares of a dosninant frm. The Commussion s procecdings
staved the proposals pending the owcome of consideration by Parliament of
amendments o &, 50 to remove the proscription.  The smendment was dully
passed and came indo force in the form of . 3002C) of the Act in June 1986,

V. MERGER PROVISIONS OF THE ACT

1 would say something aboul the preseni merger provisions of the Trade
Practices Act.

Inan economy such as Aesealia’s, which in sophistc sied world rading
ierms is siill developing, unnecessary constraints upon expanskon by way of
iakecover will inhibei rather than encoursge that desirable cconomic suse of
industry efficiency and competitivencas. Al the same Gme, 8 law thal
inderaies concentration o the poind of doopoly muast be kept constantly wader
review, because it i not o all unlikely that eventually one of the two fims
in an industry will achisve supremacy over the other, and achieve a degree
of markes power that is properly regarded as undessrabile,

The dominance tesi dogs nod lend liself io o clear and universal inderpre-
taiion. It depends upon the particular circumstances of the markei under
examination for its application in any ghven case. 11 iends iowends o stroctaral
rather than 8 belaviournl madket analysis but docs nod prechude the Latier,
Indeed, the way it has been sdminisiered by my Commission suppons the
need for behavioural malysis in order 1o form an objective sppreciation of
any given case and 10 form & view as i s likely conseguences, (Guidelines
for the Merger Provigions of the Trade Practoes Aot were peblished by the
Trade Practices Commission in October 1986.)

The penalty o be accepiod for such wlerance by the law is thar marker
dominance is 8 firly low threshold test gnd will allow many takeovers thai
in competiton werms might otherwise be challenged. [t v mot indusary-
specific.

It mighi be argoeéd thai recent past governmend economic policy ol
industry efficiency and competitiveness is relatively shon ierm. 1 o leads in
ihe longer wrm 0 2 duopolistic or oligopolistic commercial and industrial
sockety, it might not be beneficial o the public, for the more entrenched such
a situation bocomes, the less likely it is that there will be sufficsont competi-
tive discipline in the market to ensure the mamtcnance of 8 deurable degree

of efficiency.
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I think it ks becoming evident thai, making due allowance for the
cxutravagances of the media and the emotional outbursts of persons wishing
o serve panticular inierests, there is some public disquiet al the degree of
concentration taking place within industry generally and within some par-
teular industries, mnd perhaps il is time 0 consider whether the policy shoakd
be recvalusted.

There are 2 number of alicrmatives.

Thereare, of course, those who suggest that in the field of tkeovers there
should be no regulation whaisoever, that companies should be allowed
mieTge as they wish, laaving it then 1o regulation 1o control resulusn market
power 10 avodd its abuse. Though they are superficially atiractive, 1 do not
hodd with those views. I, as | would propuse, competition is sn ocomomic
good snd an cconomic necessity, il is anathema o that proposition that the
ulimste concentration of ownership of industry should be permited by
merger, for that would be the logical extension of the principle that there
shouk! be no control of merger activity.

Anher aliermative a0 led polidcins decide which takeovers showld be
the subject of examination. That 0o | reject, for 1 do niot believe that any
lasting benefit cun be achieved by selectively examining particulas takeovers
scconding 0 what might be seen 1o be political expediency. Without
stribating & shallow approach of that kind 10 the UK, it is noneibcless o
criticiam volced within the professions in the UK that references 1o the
Manopobes and Mergers Commission of particuler mkeovers can have i
political foundation, miher than one based on cconomic considerations.

Any modification 10 our curmend lew should, in my view, cnable
takeovers 0 be adjodicaled acconding to specific crileria. | believe busi-
nesspoople and their advisers should be abie (o look st the lnw snd judge for
themselves whether they are within |t or might offend W, and in the laner case
1o stk guidance, from cither the regulaory authority or their own advisers,
ko their course of conduct. 1donot hold wiith a criserion of * pablic interes;
it is an amorphous, sndefinable concept, and that criticism is froquently
bevelled at the yandstick that musi be used by the Monopolics and Mergen
Commission i it deliberations. Equally 1 do not believe in the statutory
enunciation of a aarow threshold est with an administrative policy, by
direcuon or ctherwise, designed io ke a lenient view, That can anly produce
uncertninty in nstances where, on some particularly expedient occasion, i
mikghi e soen as sdministracively or politically appropriate toenforce the law
scconting o it erma.

Accepting that 8 highly concentrated market is less conducive o
competition and efficiency, | would like W sce & sl thal selects lor
examination akeovers that reduce the mumber of competitor below s
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partacular level and resull in the merged cntitees having more thae a stipulated
muarket share. Those cases would be exasmined 1o determine whether o not
they would, if allowed, result in a poblic detriment. Detriment would focus
primarily upon compelition issoees, and the concept would be no stranger o
the Trade Practices Act in Lhat conain sothonsation iests now writien inio the
Act roquire 8 balancing of public benelil agsinst the (public) detriment
beoaght about by any lessening of competition (e, sub-section 90(6)).

If we are going o revicw the adeqguacy of our competition akoover laws,
| Believe the review should exiend not only (o the Trade Practices Act bl
should inclade the Forcign Takeovers Act, the provisions of which, onlike
ihe Trade Practices Act, do lend themselves wpolitical judgments. Any such
review should, in my view, be anderaken by on sdmixture of expertise in
law, economics and business. Lot such a concentration of disciplines and
experience report upon its deliberations o governmment, and ket the govern:
ment in s wm decide s preference and put it 10 the Parliament for
consideraion.  In the mesntime, the baw as it i should continue 10 be
adminisiernd acconding W it legal and economic concepts ' in s pracucal way
w accommodate the concern of the Act with business snd commerce’
{(hbosrd Marine Australia Pty Lud v. Hecar favestmenty (No 6) Pry Lid
[1982) ATPR 40-327 m 43 9E3).

VL CONCLUSION

| have had & unique experience in heading the Trade Practices Commission
through sn unprecedented level of economic change — unprecedeniod not so
much in the frequency of cvents, but in thewr magnitude and impact. | do nog
eapect this level of activity 1o lessen, which | believe adds some force 1o my
suggesiion that it may not be wo carly 0 review experience and plan for the
fudure.

My term has not been without controversy, which | belicve ina dynamic
mrea such 08 the competition law of this country isnot only 1o be expected bat,
insofar il W constructive, & healihy and welcomse.

1 am pleased o have had the opporunity o make soeme contribagion o
the development of this imporant law and keave it 10 ensuing cvents 1o
determine the affect] veness of my actions sad those of the Commisshon under

my chairmanship.
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Regulating Competition:
The New Zealand Experience

John Collinge

L INTRODUCTION

| arn very grateful o have sn opporiunity 10 discues some experiences of the
New Zesland Commerce Commission under the Commence Act. | will Frst
discuss some of the objectives the Commisen has been cndsavoaring o
schieve since il became involved with mergers and takeovers ina significant
way in 1963, Ui is perhaps timely 0 review what the Commission has
achieved o date. [ will also discoss some of the oniteria developod under the
Act, and how the Commission has approached the resolution of issues.
Finally, | will depan from my original intent and canvass issecs relating
harmonizanon of our monopoly laws between Austrulia and New Lealand
ginge there hus boen mich comment on thist iopic recently, [ concentraie upon
the control of mergers and wkeovers by way of example only hacause most
of the Mew Zealand experience io dsie is in thoy srea

i, SOME COMMISSION OBJECTIVES

Principles and Consistency

Dne of the primary objectives of he Commission ke been o develop
prunciphes that can be consistently appliod. 11 has done this paricolarky noits

g7
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writlen decisions, which have boon very canclully prepared, The principles
laid down in these decisions are soon 1o be extracied and published in the
formof puidelines, which it ks hoped those dealing with the Commission will
find wseful Consisency in application of principles by the Commission can
only be gided by such & process, 'With an Act in which exceptionally broad
discretions are delegated by Parliament o the Commission, i1 is importam
that gxercise of these discrethons be tansparent and nol capricious or
arbitrary,

Openness and Confidential Information

Another objective of the Commission has boen openness in its docision-
making. Decisions related w0 whether competition is or i likely o be
forechosed, or whether a concern has the market power 1o foroclose compe-
titiom, wre of substantial public moment, is arc deciskons relating o public
benefit. Chor dralt detcrminstons ane pablicly available, our conferences nre
in public, mnd ogr docizions have o be in writing, Decisions made behind
clomed doors do nothing 1o promote confidence in the system no mater how
poodd those decisions might be. Coupled with this openness is an equal
detesmination w0 protect information that is properly confidential.  The
conflidence of those dealing with the Commission in this respect i very
imeportant if the Comm ission ks 1o contings o receive their full conpersion.

Falraess

Faimess is another objective. in the sense of providing procedures whereby
the propositions of the applicants can be challenged by those having an
inierest in the mutier nnd vice versa. This obviously has value to the partics
beat s 10 the Commission i that it gets the benefit of the input of persons
interested from the widest possible range of perspectuves. The Commission
has hoen under pressure (0 make its decisions purely administratively, This
1 based upon the proposition that the Commission has an sdministrative and
not & quasi-judicial role i making in determinations. In fact, although the
matter has yot o be esed in couwrt, the Commimbon's procedures sre
mdm imistrntive but its decsion-making responsibilities are very minch quss-
Jukicial, Purther, it is one thing o bose & coniet bt it ks wore o be deprived
of the oppoMunity 0 paracipate in te fir place,

The procedural Gimess of the oymem providel the benelll 10 the
Commisnion of betier and more balanced information upon which 1 work,
The conlerence procedure has heen particularly pleasing. The conferences,
as those who have stiended them will know, wnd 10 bocome industry
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gatherings. It s extremely hard for companses 1o pull the wool over the
Commission’s ¢ yes in front of other participants in the industry, aven if they
were minded 10 do so. When there i s conflict of evidence, the Commission
abso has the resoarces of i mvestigating officers and the poweer 1o call for
evidence on cath. In practice there ia usually sn industry conscnsus as 10 the
fmcts, and the twswes usually contemed are in relathon 1o the competition or
puldic benefit implications of those [acts,

On occateons, the draft desermination procedure has boen misander-
sood. The idea that the dmift determinations e the views of the Commission
i difficuls 1o dislodge. In fact, the purposs of the drafl dessrmination is W
highlighi the iisscs and 1o demonatrate tha ancas with which tse Commison
would like further assistance. The Commission goes into a conference with
& otally open mind on ihe {eci and Bses in Guesbion.

Speed of Resolution

Speod of resolution is also an imponant objective, bocsuse delays
docision-making can themselves resinct competition. Orver the six moniths
io M) Sepicmber 1987 for enample, the svermge tme mken o give 3017
clearances for merger and tnkeover proposals was 13,2 dayva Of those that
had o be condidared i miore depth, one wok 36 working daya, three between
50 and B0 days, nnd five ook 100 days The Commistion i very careful not
o “roll over” spplicatons beyond the initinl 20-day perod imbeas tere i@ 8
good reason in the form of serious competition baes 10 be decided. The me
imken for its decksion-making process, oflen in extromely involved and
complex cases, compares favourahly 1 bolieve with other coontries, and ar
hemet there is a sistutory ume il of 100 days in New Zealand.

Some idea of the scale of an inquiry may help o give an sndersianding
of what is imvolved, In Goodman FlelderWartie (Decision Mo, 2120, 15
separmte product markecs oy well py the foodsiniTs market genernlly were
analysed in detnil. Fifty-eight inerested parties were consubad during the
imitinl investigation. Thirty-two received copees of the Commission s draft
determination befiwe the conference was held. The manter involbved a huge
wolume of writen submissions: 1400 poges from the applicants alone. Al the
conference, which wok place ien days before the deadlne for 3 decision (or
after approximately 90 working dayx), new evidence was given 1o the
Commission, panicularty ty the applicants in respect of their public beneli
case. At the conference the application was hotly contesizd by alarge number
of objecuws, and & wide mnge of imerests in a significant number of
incfustries had 1o be heard and considered in deil. The msues were nol only
the pormal ones relating o market power but also incladed poblic benelit,
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econamic cfficicncy snd the Austrolls-New Fealand Closer Boonomic
Relagons Trade Agreement (CER). There were, for example, questions such
s whether e privilege of monopoly should be granted in retn for
international advantages, and the exien of public benefits from mvestments
offshore 81 the expense of local economic acuvity, These were magor and
novel issues that required careful consideration on the facts of this case. The
investigations and proceedings took the full 100 working days (or 20 weeiks)
allowed by the Act.

The applicants appealad 1o the High Court, which kept the partics, who
were in 8 high degree of conflict, 1o a tght imetable. The Count of Appeal’s
dotermmation. which was given within two weeks, was exceplionally
expeditious. Together, the appeals wok spproximaiely three months. The
Conenission, upon recedving the proposal back for recomiderstion, boro in
mind the words of the High Court in relation 1o the significance of the
divestmenis and requested its officers w0 proceed with priority given the
nocesity 10 do » thorough job o protect the gencral public imerest. The
revised proposal was rescarched, investigaied, further amended and the
deocinion given in cight weeks. The decision wis announced in advance of full
written reason for the convenience of and sl the roguess of the spplicants.
Although the applscants have ststod that the determination ook o year, the
time actually taken for consideration of the two proposals by the Comm iaauon
was 20 working woeks and eight weeks. The Commission considered thas
its stadf had worked extremely hard and diligently for the proper prowction
of the general publac interest, and that the criticizms of delay in relation to the
proceedings before the Commissson were hardly warmusled in the circim-
sancen.

I CRITERIA: THE COMMISSION'S APPROACH
Dom inant Fosition

The criterion 10 be applied in terms of the Commerce Act in assessing
mergens of takeovers is simply described as the acquition or strengthening
of & dominant position in any market. *Dominant position” was held by the
Commissicsn in News/TNL (Decision No. 164) 1o be the possession of market
power that enabled a company ‘o make significant business decisons,
parthcularly those relating o price or sapply, without regard 1o the competi-
tors, suppliers or customers of that person’. The definition was claboraied in
Magnum/DA (Decision No. 182) and is wonh ropeating here. There must be:
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sulTicient market power (oconomic strength) i enabie s dom inant pary
0 behave 0 an appreciable cxient in 2 discretionary manner without
sullfering detrimental ¢ocis in the relevanl markets,

This interpretation hes since boen approved upon a review o the High
Court. *Domdmnant posithon” isa stringent &5 on any viewpoent, and it follows
iha there are likely 1w be relatively few casex, even in New Zaaland, where,
a5 & resilt of a merger or mkoover, 8 dombnant position 15 acouired or
srengthened, In fact, the tost has boen challenged by those who say that i
may be unduly sringent. A less siringont test would be the one recently
described by Charles F. Rule of the Unitod Stites Department of Justice —
‘oaly those scquisitions that are likely 1o lessen competiton substantially,
and therehy horm consumens by increasing the ability of one or more firms
in ithe sifecied industry 0 cuercise market power”. Had the Act intendod ua
1o g this lesser wen in Now fealand, it would hardly have usad the words
“mny peron wio i in 8 dominant positkon”, Clearly there is 8 policy issee
here for futere resolution,

Markel Shire

It folkows from the Commission s interpreiabon @ expresed shove that
intervention does nol depond upon the siee of the merged concern, upon the
miarmlbser of cin g bomerate o tivitses engaged i, of upon whetser the dominant
pogition is sbosed. In assessing markel power, hoth strectoral snd behav-
ioursl factors we ssessed and the list of rebevant factors is sol & closed ome.

Markes share i3, according s the Act, one (acwor o be mken i acooung.
However in practice market share tends 10 be 8 trigger w forther imvestiga-
thooen, mincd it the endl of the day it is mot so moch marke! share that is the deciding
facior, but the existence of competiion o potontisl competitors &0 provide an
sdequate discipline. This could come from imponts, substinsme products, new

There are good ressons why the Commizion hai boon cCoautious with markel
share ligures. In o numbor of cases i has allowed scguisino thal gave the
merged concomn a very high markes share, on the grounds that there are other
factors that provide s discipline. Thus, in NewsTarmnaki MNews (Decizion
Mo, 176), the costs of entry appeared minimal notwithstanding the 100 per
cend market share;, in Flewcher Bullding ProductsUEB (Decision No. 177) i
was clear that imports would produce 3 sulficient discipline. Sooond, thore
are ofien historical regsons in N why marke) dhares have boen traditionally

91
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high — under a strictly regulased regime for example — but such shares
would not nocessarily continue into the future with desegulation. Oddly, it
is sometimes said that New Zealand bs relatively strict on mergers and
takeover proposals. [n fact it is probably the reverse. One can hardly imagine
& merger that gave the combined concern 100 per cent of the market heing
approved oversean, Conversely, the NZ approach in not “sofi” on monopo-
liex: it simply recognises the small NZ market and how exposed it is o
external faciors in partscular.

Interve ntion Is S paring

Pracucal experience has underscored that the dominant position test is a kigh
one. To date, the Commission has fownd this test to be satisfied in only three
types of situstions:

(i} Where the only two concerns in the market wish to join wogether: for
example, the transformer market in Cory Wright & Salmon/Tolleys (Deci-
sion No. 118). A slight variant is where the only two natonal concerns wish
0 join tirgether and the competitors are local anly and have a small market
share: for cxample, ice cream in Wittie/Taylor Freezer (Decision Na. 127).

{11} Where one of the participants o the proposal aleendy has 8 dominamt
pomition in one market and where downatream acquésttions are likely 1o
creme dominance i snother market, for example, krafl paper and containers
made therelrom in Amoot/NZFP (Decision No. 208).

(iki} Where a concern, usually having a significant markes share, cap-
tares the essential inputs for that market, thereby forcing ks competions o
purchass their supplies of raw materials from it forexample, yeas and Nour
for bread in Goodman Fielder/Wattie.

These examples give some guide 10 the broad circomatances in which
the NZ Commission hat intervencd, and suppon the proposition that inser-
version in New Zealand s sparing in comparison & other countries. For
example, in New Zealand, the prospect of imlervening where n merged
concern had 35 per cent of the markes, for pxample Culnness/THatillers (UK)
(ALR decizion) in relation 1o Scoich whisky, is remole.

Competithon vs Public Benelig

The preambie of the Act cleardy fives prmary cmphasis io the promaotion of
competition; this i sten as & beneficial policy, unlike the lessening or
elimination of competition. However, in ceain Cicumstances public
bene (it may wke precedence over competition if the Commission deternines
thatany detriment from any lessening of competition found to result from the
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restrictive peactice, of the merger or Wakeover, is oulweighed by a public
benefit arising therefrom. Thus the Act recognises that other policies, in
appropriaie Circumstances, outweigh competition as a palcy.

There can be bittle doubt, however, that the Commizsion in the course of
its dec laions and activities has Lild down 3 strong general message Gor the firsi
time in this country. The message, which the Commission helicves is also
enshrined in the Act, is that ks job is 1o protect and foster competition in NZ
murkets. In 50 doing, il is endeavouwring w foster the traditional comerstone
of ouF eConomIc organkastion; the hest means of ensuring economic elfi-
ciency and performance of NZ companies; sn aliemntive source of supply for
mummmumw:mmm

ﬁhhm-mm although it may be so regarded
by theme who seck w0 monopolise by mergen or takeavers of D ohgage in
anticompetitive cartels. Tt i & pro-business objective thal onsures that
businesses are not deprived of choice or commercial opporunity. Further,
it i& mot & dogmatc message thal competition = always the only goal w0
achieve. There may in some cucwnstnces be wasieful competiton, pd
there miay be weighty mateis of public beneiin tha mergers or lakeovers can
nasint. Bt on the facts befiore i o dote, the Commission has in general been
persuaded 1o adopt the view thar (avours competition in N2 markets.

Underlylng Objectives: Economic Efficiency and Consumer Welfure

It is imponant 10 ecogndss tal the esence of the Comeniaiion s Tunction
under the Commerce Act it 1o funther consumer wellane thrpugh competiton.
That is nol antimerger: mergers are @ legitimaie process of producing
efficlency. The decislons by entreprencrs s 0 the benelits of mergen (and
it b8 clear woday that they are nod always nght) thould not be second guessad
unless the private gain is o the expense of the public through the creation of
& dominant position in a market. Only then can the Commimion intervene.
Funher, the Commission can allow mergers that create @ dominant position
only whes public benefitresulis. It ks often notaporociaied (he this ks safery
valve ond nod 8 encans of sriking dowe o merger.

The Commissiom has no broad-bascd public benelit role. Al s oore the
Act recogniscs thal the froe market economy, unimpeded by privale re-
atrpings, ks the best means of maximising our economic welfae, In practical
term this means maximising consumer welfare. Again from Chares F Ruale
of the US Dopariment of Justice, it is the threal i the economic fraits of
competition — conswmer wellure — with which we should be concernad.
Whai wre the Commisshon and the Act iryving 1o achieve” Cumenitly the best
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short answer [ can give is “10 maximise consumer wellare as the result of
economic efficiency’, but iempered with encugh Nexibility 1o ndopt another
policy should that be necessary to maximise the public benefit o New
Zealand. OF course, there may be genuine and unresolvable disagreement as
10 what the benefit is in any porticular case.

Damestic w8 International Competilion

Very often, the elements of benefit and detriment that are presemed 1o the
Commission are hased on o choloe between domestc competition and
imersationalisation. The Commission often hus to sesess the implications of
different aspects of povernment policy. The starting point for the Commis-
sion ks Lthe promotion of competition in NZ markets. Rut, as indicated, it may
properly consider other benefits, including, for example, the benefits arizing
from off-shore investment.

While moch public comment has been made sboul the benefits of
rationaliston, the benelits of competition in domestic markets, particularly
in termis of costs and prices, should pol be onderestimated.  Demestic
competition is the key o an efficient cconomy. i Is necessary to proteci
commercial users — every busincasperson knows the importance of having
an aliemative supplier — and it is the best protection for the consumer. A
competiive domestic economy s, | suggest, the best springboard for
h-mm-“hm“lm-
In resolving conflicts bepween the two policies, the Commission makes
& pragmstic judgment on the circumsances of each casc. The jadgmens isnod
mads on doctrinaire or policy grounds. 1t is made by a jury of persons with
different backgroonds and skills. 1t is for the applicants 1o show that some
other public benclit tips the scales agrinst a deciion in favour of domestic
competition, 1t is not loo great 8 bunden, for those who wish the privilege of
a domestic monopaly. 1o have 1o justify (1. Further, if the decision should go
ngainst the applicants, there is atill the possitility that both ohjectives —
Internathonalisstion and domestic competition — can be met by making
apyropriate divemments. Lot us hope that this & increasangly seen as a means
of achieving both ohjectives in the future.

Flexibility
The Commission has been fortanate in belng able 1o observe some experi-

cnces overseas, and is now in the unusual position for New Zealand of having
significant rocorded experience in the analyss of mesgers and takeovers,
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Although our principle of dominani positon is similar 10 the wests applicd
overseas, its application in New Zealand must suit local circumstances and
meet local neods.  This applies not only in relation 0 our competition
assessments bul also in relation w0 our view of public benefit here. 'We must
take sccount of our small market in inernational terms, of te (act that oar
fromgier barviers sre generally low, and of our need 10 cxpon o maintam our
wealth,

1 do not belbeve that the Commissioners should be economic visionares,
or thet we should commit ourselves 10 any economic teory, Our job is W
listen 1o what theory can teach s and then 1o make prigmaic judgmenis on
e basis of the fcts of each case. In w0 doing we should continue o be
influenced by developments and receptive o change @8 chrcumstances
change.

Iv. HARMONISATION

Hamonisation of business lww between Austraiia and New Zealand medns
not slavish copying but the removal of Inmpediments that inhibi free trade
beiwoen the (wo countries. [t ks not nocessary that the laws of the two
countries be dontcal, but merely that they lacilie free trade.

Harmonisagion is an obgective in the CER Agroomend, and | am pleased
that the two Prime Ministers have reafTinmed the objective of advancing the
timetable for lowering the frontier barmiers of licensing and iepon duty.
Cerainly, monopoly lows in Australia and New Zealand should he reviewed
na part of this procest. Bt wihether our monopoly Laws in nelaton Lo meTgers
and iakeovers noed 0 be broaght choser ingether s another question that [
would like to cxamine in more detail.

Compuarison of Monopoty Laws

Let us Jook i the differences betwoen monopoly law in Avseralio and MNew
Zeulund. leaving aside minor dmfung differences. First, both countries adopt
the smme primary critenion: the test of dominance. In both countnies this is
i test of market power. Socond, both examine whether dominance exlss in
umy mawkel within New Zealand, or o Australia or & substantial par of
Australia. This is usually bat not exclusively taken in Anstradia 10 mean in
a State market of in 8 special geogripha market, for example the Riverina.
In MNew Zealand, depending upon the industry. provincal markets have boen
considercd and ofien the upper and lower halves of the North Island have
been separaied as the facts (Le. non-interaction between the markets) have
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dictated. Third, the judgments in each country sre made in the first instance
by similar institutons; both Commissions have Commissioners of mubidis-
ciplmary backgrounds selected from the privaie secuw. Founh, the guide-
linea takd dorwn by the two Comm baions in spplying the ests are, o {ar 5s
I con assess, vinually indistinguishable.

Inboth countrnies, enamination is made of sctual or poteniial competition
from impons, sehatituies, new entrants, oic. The oaly difference of any
moment that [ can dowect i that the procedures are different, with Austrafia
having & "strike down’ system and Neow Zealand an “advance cleamnce’
wystem, This, however, is only a mater of procedure alfocting the method
of disposstion and not the final outcome. There is no sabstantial difference
between the laws of the two coantries in this mres.

Losaking then i herw discretions ar excrcised in cach country, 1 will give
o briel poiline of three reievant cases.

Goodman FlelderWalthe. The firat case 15 Goodman Fielkder/W aitie
(Decision No, 212), which was o proposed merger between an Austrulian
company having major interests in the food industry in New Zealand and s
MNew Zealand company. The NZ Commerce Commission found that the
eerper wonld cresie 3 domdinast position, 2. 8 lack of sifactive competition,
in various markots, such as yenst, Noor, bread, and chicken meat, in New
Zealand. As agamst this, il was argued, among other things, that the merged
concers would cresie a bigger hase in Australia 50 a3 betier 10 moct
ntemational competition, snd in particular that improved esports would
flow therefrom. The Commission accepled that this could be o benefie. But
because little information was produced as w the praciical feasibility of these
cloms or s 10 how this wogld fmpect upon the NZ public, the Commission
found that the alleged benelit did nat outweigh the considerable detriment
that was Found 10 exist Trom the lack of competition in domestic markcts. For
cxample, it appeared that bread prices were significantly higher in arcas
where the group had limiwed competition.

The sequel o this finding was that the upplicants decided o divest
cerain busincsses in respecy of the markets in which they had a dominan
position. In that way the applicants sought 10 rectify the matiers that the
Commission perceived 1o detract from domestic competinon, while simul.
tancously obtaning the henefits of inlernationalism. The importsnce of the
case s the demonstration thal companies can expand offshore withoul
damage i the domestic market.

Because Wattie did not have significant Austrahan inerests, and be-
caese of the ather food producers in Australia (many of whom are multing-
tionals), the Australian Trade Practices Commission did not atempr 10
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prevend the morger there. When the Frelder/Gillespie/Davis proposal was
examined in Australia it was deall with in similar fashion o New Zealand:
ihe Trade Practices Commission roguired divestment of cemmin hrands of
edible oils to take the mergod concern’s market share from 70 per cent of the
Australian markel 10, | believe, some 50 per cent

AmcorNEFP. The spplicants in Amcon™T Forest Products (Decision
MNo. 208) sought approval for a joint venture in the pulp and paper industry
between an Australian company snd an NZ compary. The Commernce
Commission found there w be an absence of offective competition in the
production of kraft paper and that the mergerwould place the merped concern
in a dominant position in the markel for container manufacture from keafl
paper — essentially condboand boses, The merged concer would have had
100 per cent of bl paper manufaciure and control over 67 per cont of the
comtainer market, 1t would have been in 8 position 1o monopolise the rest of
the comtainer market as the only independent manufactarer had 10 purchase
primary raw material from it There was no realistic aliermative supply.

A in the previous s, te Irgumenl win made tal the larger Australuan
muarket bose would make the mergod concem a realistic competitor in workd
markets. The Commission found that significant detriment was likely o
occur from the lessening of competition, but that the benefis sccruing 1o the
Mew Zealand public projected from this proposal were realistic and impres-
give and likely to be enhanosd by the addithon of the Australian compmy,

Oni balance, the Commission had a difficult decisson in declining the
proposal mid saed so, 1wl open 1o te parties o divess themaelves of Kiwd
Packaging (a container manufsciurer owned by Amecor) so td the Commis-
sion"s concern shout dominance could be met and inemationalism ad-
wanced. [t was perhaps disappointing that the applcants did not decide w0
take this approach: but that, | emphasise, was 8 decision entirely for them 0
ke,

Im Australia there wias guite a different set of facts. Insiead of onc krft
pper manainciuner there were thoee — Amoor, Visy and Smorgon — each
of which wan also engaged in coniminer manuiactare. Thus the Trdo
Practices Commission was not concemned in Australia wilh the merger of
Amcor and NZFP, which had relatively litthe involvement in Australia in any
ewnhil

Fisher & PaykelEmail. The next case wan v Ausealin. Fisher &
hﬂdmwm}m.wmm Ax these were the

two significant companies in the sle and distribution of whilewsre in
Austrndia, the Trade Pracuices Commission blocked this merger in view of
what might be snid 10 be a fairly obvions threal 1o competiton in Anstralia
im that industry .
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The NZ Commissson also had an apglication from Feltex (an Equiticorp
subsiciary) W buy out the existng sharcholdings i Fisher & Puykel —
mastly owned by family inerests. The Commence Commission foand that
it that ume the Equaticorp group had no other whiteware interests in New
Zealand and bence that the proposal did not affect compettion in any way.
It was o simple transler of the shares in the company (which admittedly had
A very strong position in the NE whiteware marioest) from one sharcholder 1o
the otber, Markest power, ifany, exlsted entircly independenily of the merger.

Deciskons in Harmony

It has boen sud that bocmse Australia and MNew Zealand have different
perspectives on the same tmnsaction, thore is @ conflict betwoen them.
However, as demonstrated aborve, the facts am very different in each country.
I thimk it is fair © sy, without being privy 10 all the details, that both
Commissions would probably have made the same decisions had the circum-
stances boen the same in each country,

There will no doubt be an incressng tendency for mergemn 1o have
Australasan implicasions, and for both Commissions o be imvoived for their
scpanie jurisdictions. In this respect the two Commissions have kept very
closely in tooch with each other, both st member and ofTicer level. We have
becn nware of the issees being dealt with in Australia and they hkewise.
While each has respectad the other's responsibility to make its own deci-
sions, there have been detaled communications and information exchange
with each other. There is no need 1o rely on 8 nod or 8 wink

There are st least two reasons for this close cooperation. With low irade
barriers between the wo coantries, i is clear where competition or potential
competithon is masl likely to come from. Further, both Commissions have
Emﬁmﬂnﬁhmﬂpﬁhﬁnﬂﬂ:ﬂ&:ﬂum

For miy pan, | would like w0 pay tribuie 1o the retiring Chairman of the
Trade Practices Commission, Mr Bob McComas, who in addition 1o bringing
10 the task » commendahly practical approach, hetped forge a close rebation-
ship between e Trade Practices Commission and the Commerce Commis-
son

O Mlarket or Two MarkeisT
The neat question is whether the Commusssons should really be looking st

one combined market — the Australasisn market — in their respective
deleminations. According o the wording of the NZ Act — any market *for
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Eoodds or gervices within New Zoaland’ — the Commerce Comimission can
only ke into scoounl the NZ market in making its decisions. A similar
position applics in Ausialia. Howegver, when considering the NZ or
Australian markets 1 is impossibic and impractical not o0 consider the
influences upon that market from outside. The Commerce Commission must
look at the impoct of Australisn impors when evaluating the NZ market, s
it must (especially in the light of CER) asscss competition in New Zealand
i the Light of licence-froe and duty -free inporna from Australia. In fact, bath
Commissions routinely look a the competition tha msght be offered from
impons of Australion and NZ goods; a quick examination of the deciskons of
the Commerce Commission will confirm this in New Zealand 's case.

But we have found, based on indusiry evidence, that many goads cannot
compete 88 imports with teir N2 counterparts for reasons soch as cost of raw
materials, transport, legislative restrictions, eic.  For example, the broad
bakers of Brishane simply do not compete with those in Wellington. Based
on equally wnanimous cvideace given 1o the Commens Commisskon,
Australlan-made hot water cylinders could not possibly compete with NZ-
made cylinders in the NE market bocause of the exorbitant costs of oansport-
ing the mir mside the cylinders acnons the Tasman. Uncooksd chicken meat
cannot be imporied into New Zealand because of wnitsry regulations. On the
ather hand, in the pot food market, where one company has some T per cent
of the NZ market and very hinthe Austrulisn pet food is sold here presenaly,
oifal snd canning costs in Austrulia are lower than in New Zealand snd
canned pet food is uansporiable relatively cheaply. With the lowering of
frontier barriers snto Mew Zealand (o such products. impons of Australian
pet food appear v be o sufficient discipline upon the NZ market notwith-
standing the market share of the local company. In this case the market i,
I believe, in fact sn Australasion one.

My point is that markets are distinguished by their fact and not by any
anificial boondary. Should we sanction a monopoly in the South Island for
bread just becampse the Morth [sland has snoiher player™ Should we sancion
amonapoly in New Zealand because there are other compiies in Apsrlia®
The anwwer may be 'yes', bat only if those other companies can in practice
produce an adeguale dicipline onh the mosopoly Concerm,

Antidum ping Legistation us & Harrier
The Commizsion 3 somotimes mskod o sinction the scquisition of o
monigoly m Mew Fealond sodely wpon the grounds that there 5 compelibon

i Anstrolie. The kraft paper manulactaresconuiner indosory is partcularly
rstructive in this respect. |n Amcon™ZFF il was scoeplod by both NZFP and

L]
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Amcor during the whols of the hearing that Amcor could not com pete in New
Zealand in the kraft paper market because of antidumping legisiation. NZFP
could net compete in Australia for the same reason. To sy in these
circomstances that we should allow s dominant position in the New Zealand
market because there is & competbor in the Australian market is absund. In
these circumstances, even if the market wis defined in the Commence Act as
aavy rarket within Australia snd New Zealund, both Comm isaicns would sull
destinguish (ax the facts dictaie ) geographical areas where transpon, legisla-
th Or other Considerationy prevenl competition between them,

Public Benefit and Closer Economic Retations

Amwy—rumhum—u_upukmm

therefrom outvwet ghs the detriments from the lessening of competition. That
CER obhpgctives mary conatitule & public bonefil is beyond question. CER
objectives have the suppoet of both governments. Theee main CER argu-
ments have been pot i the Commisxon and | deal with each in tum. Bot fims
bet e sy that the primary obpective of CER — working wwartds 8 free trade
arca — is very much consistent with the Commerce Act. An environment of
free sracke depends upon the premise that no individual or group ol ndividuals
will be able w0 kessen competition by merger or restrctive rade practices. In
other words, govermment regulation, once dismantied, shoulkd not he replaced
by privake sector regulation. Thas, local competition law, whether Australian
or New Zealand, runs very much in mndem with CER. By the joint policy
of lowering frontier barmiers and encouraging domestic competition, the
objective ks 1o make businesses mone efficient st home and, henoe . o malke
ihem more COmpEtinve overseas.

Rationulisation. One of the arguments in favour of CER is tha
improved efficiency botween Australian and NZ enterprises would resul
from rationalisation. This argument i put in the comext of the lowering of
the frontier barrsers unider which the industries grew op, and the nesd,
following the vinual resnoval of frontier barmiers betweoen Australia and New
Zeslan, w be efficient so 83 10 compete with imports and 10 encournge
exporis. There is no doubt that these are valid objectives and as such showld
be sncouraged. Bol again, in wrms of the Commense Act, the benefits must
e exaamined im relation 1o thair impact an the N7, publsc. In this respect some
say there ks a conflict beiween the Commerce Aci and CER. However, if an
N midustry was ot w0 Amsiradia as o resuhl of rationalisation, that should not
e looked 0 entirely in solation. There may be other gains w New Zealand.

Mare usually, the isaue arises where rationalisation takes the form of »
company producing one product in Australia and another product in Mew
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Zealand for the combined Australasian market. The view taken of this cannot
b ko shiort-sighibed as it may be o real net gaen o New Zealand. Bt the clasm
needs to be cxamined 10 assess the real exieni of the beneli.

[ think 1 am cormect in suying that the Commission has scoopied all of the
specific CER arguments put 0 it excopt perhaps in Goodman Fielder/
Wattie, where it was argued that (here would be 8 benefit o New Zealand in
reiaining he head office company in Sydney. In order 1o have weight, the
argumend must he specific and show how the NZ public benefits.

Exports. 11 has often been argeod that increased expons resulting from
a proctice or merger proposal will provide 8 substantial benefit 1 the public
by improving the balance of payments. However, with s floating exchange
rate exports ke on o slightly different hoe than previously . 1t now argued
that exports simply affect the ries of exchange, which in tum provide the
Appropriae markel signals.

Even though the current sccount benefil from exports k& nol so mpor-
tant, there can, | believe, sill be increased prodoctivity benefits. [t has been
skl that exports are the “engine room' of economic prosperity: they enable
us 1o buy 8 greater variety of goods from overseas and bence raise our
standard of lving. The Commizsion has sccepted sach general effects,
cssentially increasod productivity, as public benelits in Amcor™NZFP and
also in Goodman Fielder W attie. If exports are fostered, this may improve
resource utilizsation, employment, regional development and 5o on in New
Zealand. It was these benefits, fostered by Amcor assisting with access
markets overscas, that impressed the Commission in Amcor/™NZFP. In
Goodman Ficlder/W sttie, on the other hand, the Commission found there 1o
be insufficient evidence as w0 whether the alleged increased cxports were
feasible, both in erms of incressed sales ovenieas and in torms of sbility 1o
mhmlhqﬂhph Ulumasely. it depends upon whether

sufficient evidence s presented 10 convinee the Commismon thal serious
export proposals exis, that they are realistic, and thai there is a probability
that they will provide beneli, general of specific, 1 the NZ public.

Internationsl competitiveness. Another srgumeni that has surflaced
regularty recendy is that the proposal in question will asss miernat:onal
competitivencess. [n particular, in reapect of & merger of an Australian and NI
concenm, il is asseried that & wider base market, ¢, an Australasian marker,
will pamini this. Ui s erguoed that an Aostralaskn concern, thaagh large locally,
is in [act imvariably small and nsignificant in world iorms., and tht size s
necessary o meet the competition, A further reflinoment of this srgument,
used in Goodman Fieldeo/W sitic, is thal sire tv nocessary o obtain bormow-
ings overscas in order i bid for companics oversens.
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“There is bitthe doubt that this ocurward-looking approach can be of public
henefic. It docs not make sense 10 ignore the world trend of rationalising
companies; the merger boom is not confined w New Zealnnd. Bt again, in
terms of the Commerce Act, applicants must show how this benefits the
public of New Zealand. For cxample, improved compotitiveness overseas s
very much in line with the pro-competitive objectives of the Acy, and
inscrmathonaliem can imiprove performance back howme as N excoutives and
saafT are exposed 0 workd competition.

Horwever, the effecta of intemationalism may vary . What does compet-
livences overscas mean? Does it mean buying distributi ve outhets o promaose
New Zealand goods? Or does it simply mean buying shares in a company
overseas, with benefits being limited W improved dividends for the share-
holders? Omce again, it i not enough simply w0 claim benefits from
impraationalisen; they may differ markedly fnom case 1o case. [ s necessary
o show_ in particolar, the exiend 1o which they are likely o impmct wpon the
NZ public. On the other hand, it will not particularly impress the Commis-
wiom if the proposal i lkely 1o conse the domestic market 1o sobsidise the
imermationsl marker;, or if it i really o deferwive messure 10 protect the
wmmhmwmmmm

1s Monepaly Law Harmonised?

Thus, the monopoly laws relating 10 mergers snd takoovers in Australia and
New Zealand are for most practical purposes the same. They are certainly
complementary and, as adminisiered, do not give rise wconflicts. Decisions
on rans- Tasman mergers hive béen adverse on one occasion only in cach
coumtry iomy knowledge. The immodiate result in each case waa a restniction
upon overseas mvestment (by Amcor in MZFP and by Equiticorp in Email).
It would be difficull o wy whether this caused s impediment 1o trade
hetwoen the two couniries, as many other focton also aifect rade, There is
the apportunity in both countries 0 achieve the mergers notwithsanding the
adverse decisions i appropnaie divestments are made. Further, the appli-
cants could ury 0 make a persunsive case that CER and other “public benefit’
objectives cun outweigh the loas of domestic competition.

In practice, Awstralion and NZ laws impose & very high lest before a
dominant position can be found. The impact of monopoly law apon wrans-
Tasman scquisitions s lkely w have been dight indeed. In these circum-
stances, monopoly Laws do Bt senouly impede free tade between the two
comtries. In my view, there is really no peed for harmonisation of the
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laws botween Australia and New Zealnnd: they are already
harmonised. That does not mean that the approach and principles common
i boih legislarons shoald not be reviewad.

Antidumping Legisiuthon

Accordngly, what do those whe call for & *single market” between A ustralia
and New Zealand really mean? Are they thinking of political of ecomomic
unkon? They do not appesr b0 be talking of common exiemal @riils, nor
comimon exchange ek, nOf § CoMmmon axation sysiem, nor 8 loss of
political or economic sovereignty for elther country. For the purposes of this
paper, | assume they mean the furtherance of (ree tede through the removal
of impediments 10 free trade between the two countries. Given that monop-
oly law i not one of those impediments, then antidumping legislation and
governimental preferences appear 1o me 1o be the two mos lkely inhilsliom
of fres wade. I antdumping legislation & sgnificandy changed, then
obviouily some induries will have 1o make pricing sdustments in order 10
be competitive in rans-Treman markeis.

Those who defend antidumping legislation claim that it is designed 10
discourage uninir competition. Lot us look i this proposition in a little mone
depih. Brosdly speaking. antidumping lows impose dutios on imports that
injure the domestic industry. Duties are set ol the level necenary W ollse the
amount by which the ermpon price is less than the price chargsd for equivalent
poods in eguivalent circomatances i the home marker

Generally speaking, however, antsdumping laws il wefTect the ration-
ale they are based on. First, they ignore the question of wheiher the imporied
goods are deliberascly priced lower simply w compote more elfectively with
local products. Second, the mere existence of a differential hetween a local
price and the impan price is often wken w0 prove ‘injury 10 the industry”
without regard &0 the fact that there may be many firms more efficient in the
industry than the complainant. Thind, antidumping law does not require any
injury to the local company in competitive as distingt from monstary lerms.
It &5 brondc dhat some of our largest and most capable companies, ofien fully
orwned by multinationals, are freguent complainants in antdumping casex.
Doy they really need protection?

Fourth, sntidumping laws in many countrics Operate in » prodective,
ofien bilatamily political way. There i also more subtle or mdiroct political
interference as minksien sre askad o protect the kocal "good guy” against the
overseas “prodator’. Fifth, economic (hinking in recend limes has clarified
that we need nod be concermed with predatory pricing snless it i possible 1o
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alier the seruciune of the market 50 o o maknvtan ulimate gams suificienidy
long 10 recoup the costs of the prodation. In antdumping legislation, this
concept is irrekevant — the countervailing duty is imposed notwithsaanding
that the dumping frm could never hope 1 recoup its losses through higher
prices. Sivth, antiduming laws ook i (ully allocaied costs, which of course
ignowes the realisy in the marketplace of manginal cost pricing.

In short, antidemping legistaton is o bes an extremely coanse mecha:
nism for cosring fair competition. AL worst, it can be wtally protective,
anticompetitive and anti-free trade.  'Withowt wishing w0 appear overly
enthusiastic for price discrimination Lews in leu of antidumping laws, | do
bclieve thal price discrimination laws can focus more closely upon whether
there i areal price differential and whether itis likely 1o do competitive harm.

140 not wish o be taken 8 drawing 1 final conc lusion on the desirability
or otherwise of antidumping va. price discrimination legisiation. That debote
needs much maore attention than | have given i here. The question will be a
primary focus of debase in the next round of CER negotistions.

Y. CONCLUSION

Do therse wha call for a “sengbe market” want 1o review the antidurnping Lws
80 8 10 promote comipetition? Or do they still want the prowection provided
therchy? Should Australians and New Fealandors be restod as “nationasls’
fizr the purposes of such legislaion? To whal extent pre the consumer amd
efficiency generally likely o be allecied? What dislocation s likely o be
caused 10 any particular industry? Are there guestions of local loss of
employment? | look forward 1o the ongoing discussion of these questions.
m#“uMMMhMIMMH

“Single marker” has bocome a catch-cry between Australin and New
Zealand | think the point really being made & this: Let us each have more
understanding of the other's laws and sysiems, snd let s have more
cooperation. That is unguestionably a valid objective,

it docs not make much sense 1 talk of 8 “single market’ in 8 vacuom.
Wha is the objective? Funherance of a free trade area? Economic union?
Polkical anion” Or a hyhrid notion? People should sy what their agenda is.
1t ix et particularly helpful simply © assert T am o big market man® . Is the
"single market’ & way of disguising requests for political or sconomic union?

The imimedeniely achievable objective i in my view the furtherance of
& free trade area by the removal of impediments 10 rade between the two
countries. That is where most effort should be concentrated — it s o shon-
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term achicvable goal. O course, tha 13 ot 10 say oiher forms of cooperaton
should not be debated and exploned.

Harmonisation (i.e. the removal of impediments on free trade ) can be
achieved if kaws are complementary; i is not nocessary thatthey be identical
Slavish copying of Australian liws by New Zealand thould not be contem-
plated, and vice versa. On this definstion, I believe thal oor monopoly laws
are already harmonised.

If the *single market' objoctive is pursued then it muost apply s a wotal
contexi of irade berween the rwo countries and not only 10 monopoly law, 1t
musi also spply, for example, wo forcign nvestment regulations, restrictive
trade practices, and soon. Lot us be consisent and not selective. Among the
most serious practical curment impediments 10 froe rade are, 1 helieve,
antidumping laws and government preferences.

Antidumpsng laws are ol best 3 coarse mechanism 0 promobe fair trade,
and considerstion meeds o be given 10 whether price dixriminagsion laws
should replace them betwoen Australin and New Zealand.

Many of the aivocaies in Australia of & "single markst’ have centred
their arguments on monopoly law. Presumably, they are hoping o avedd such
laws by endeavouring 1o widen the marker. Unfortunately for them, that
wion"t work. Competition snalysis hooks at real or actual geagraphic markots
and not artificial ones. That applies equally o Australss sd New Zealand
and will always apply no maner who sdministers the legisition.
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Comments on Daniel Oliver and
W.R. McComas

Geoffrey de Q. Walker

My first point s perhaps something of 2 quibble. Mr McComas argucs that
has conditioned 3 great deal of our thinking. We 've iended i believe that in
the 1%4h cennury the law was favourable o monopolies and cancls, bat
hiswsrians sre be gmming ko reapyeralss tha view . 10 mow thought tat the Lyw
was inaciive in competbon policy pracisely bocmose the markel was indeed

very competitive; where monopoly power did emerge it iended 1o be quickly
nu:hdhl continuing technical change. I this reapperadsal i accurme, it may
affect our attitude owards the need (o regulste for competition wday.

Mr Oliver is right, | believe, 0 stress the similarities between the
approaches of the Foderal Trade Commission and the Trade Practices

Geolfrey de (). Walker s » Professor of Law and Head of the Department of Law
ot the University of Queerslend. He has taught st the University of Permpyivania, te
Univenity of Syuney md the Australisn Nationsl Universny ss well m ihe Universisy
of Qhaeesnland. Formerty he practised low st the bar and in jedustry and beeween 1474
wnd 1978 wan Assintand Comem bscloner with the Tracde Practices Commissbon in Can-
berra. Prodessor Walker i the suthor of » piomeering work on Sade pracices law,
Austrabion Monopoly Law: Irsses of Lanw, Fet ad Podicy {1967 s his most recen
boaks are Initlarive @l Referandam: The People’s Law (1987) md The Rude of Law
(1988).
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Commiasion. My own expericnce with the Commisaion confinms his point.
It was only in the arca of price discnmination that A ustralis didn' go along
with the FTC position. We never really scoopiod the andidiscrim ination cithos
embodecd in the Bobinson-Paiman Act. | was alsy interesied in the comimo-
ing commitmeni capreised by Mr Oliver o0 procoeding against honzontal
price-fivkng agreements. This goes agains the beliel expredssd in some
guariers that amtitrust has been all but destroyed in the United Staies. On the
contrary, e FTC seoms io ave rejecied the radical view thal even hinoontal
price-fixing noed not be detrimental if there is froedom of entry, 1t may be
true that mo price-fixing agreement can long survive withou some kind of
povernment support; bul i can cerminly last long enough 1o harm consumens
both direcdy and by creating an anticompetitive ethos. This i 8 particular
risk in Australin where, becanse we have o smaller economy, the opLions anc
fewer, Impon competition for goods is hampered by (aciory such as the
mamopoly poweer of the waterfron enions and wrills; sand the impomston of
serviced in hampered by stnict immigration Laws and union policies on the
accreditation of qualificabions.

Al the tame time it's inieresting to note the continuing development in
the LIS of the exception for price agrecmenis that are ancillary 1o imjegration,
as in the Broadoas Musc case. That principle of course goes back ot least
1o the Morgan case in the 1940s, but its increasingly formal recognition does
help overcome the logical absurdity under which any parinership agreement
is theoretically unlawful per ¢ as a price agroement. In Australia this
proposition is built into 5. 45A as an exception.

The TPC doos nol share the londent approach towands resale price
mainienance thal is now {wvouncd by many American sconomisis and, |
believe, by Philip Williams. The arguments are persuasive, bul they do
depend on perfoct knowledge by regulstors and costless regulation. In
Ausiralia. the historical fact is that price competiton on 3 wide scale did not
emerge until vertical price fixing practices had been either subvertad by
direct action (the emergence of competitive suppliers) or stamped out by 5
48, The pervasive habit of practising resale price mainienance creates an
environment in which it ks difficult for horizontal price competition o
emerge. Even the exception in the Trade Practices Act for recommended
resale prices has had the effect in severn] markets of redocing horizsontal price
competition. We have inperfect knowledpe shout how tackt price colluskon
comes about. but we do know that it emerges where vertical price-fixing
practices are allowed.

W's also interesting 10 note Mr Oliver’s continuing suppont for the
concept Of "market definition” s  necessary step in proving market domi-
nance. Dr Williams s view is that it"s a useful step but not a nocessary one;

1o



Comaams o Ouives asp MoCosas

he would prefer 10 look at the behaviour of firms in the relevant context. Buat
from a legal point of view, haw does one laxow sehich firms one i supposed
10 be examining? There has 1o be some way of identifying the relevant partics,
at least in some prima [acie fashion.

The prescnt stste of the mess media markes is 8 cause of widesprend
concern, and the TPC has bees reproached on occasion for allowing that
market 10 develop the way it has. But it s really the ressh of the wording of
the present legislation. Given Australisn industry s high degree of depend-
ence on government favouwrs for it prosperily, there may, regreitably, be a
case for further legialation w divorce media interests from other industrial
imerests. 1t was notable dud during the campaign against the proposed
wdenuly card sysiemn there was an almos compleis media blackoat on the case
against the card until August 1987, The only exception was radio, which is,
of course, the small business sector of the mass media.

Mr Oliver is, | think, right w0 believe that the lant battes aganst
monopolics and cartels will take place in the sphere of govemment regulation
and oiher forms of intervention in the market. At this point | would like 1o
voloe & complaknt agadns the recent administration of the Trade Proctices
Act | believe the Commission should be more sctive in the domnain of
competition sdvocacy aa described by Mr Oliver. It has the power 10 do s
mnder & 2801 0d) of the Act (liberally interpreted). As George Stigler said,
competition is the patron saint of the consumer. But all woo ofen thal [t is
neglocied in the debate surmunding the question of regulaton for compet-
tion. The TPC doos have 8 sound and halsnced view of the mle of
competition. That indeod may be the reason why the consumer standard-
nciting funciion has been aken away from it one conaogeence of the TPC
operating both the compettion and e consumer- proboction funcuons was
that the former moderated the patcrmalistic excesses of the later. Compeli-
tion advocacy is alsn needed (o counteract the biss in the media, which tend
io view competition an chantic and destructive. |'m conficken! that respect for
the individual's ability 0 make sensibde market decisions will preval
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Competition Policy in Regulated
Markets

John Logan, Frank Milne, and R.R. Officer

L INTRODUCTION

Tn this paper we begin by briefly sddressing the question of whether trade
practices legiskation is necossary for the efficient functioning of a free marke!
sysiem (hat is unhampered by government regulatory controls, W then
endeavour o show how government regulation that is ingoduced for pur-
“#hhmﬂﬂmmmﬂuhw!v
behaviour as a side effect of the regulstion itsell, This keads 10 certam
conc husions that might be relevant 1 competinon policy i those markets that
are the largel of government imerventionist policy. Under the heading of
government intervention ai the microcconomic level, we inclide compul-
sory liconsing. arifl proteciion, the sanctioning of uiion activity, govem-
menl monopodies such as Tebocom, as well s agrcultural marketng aothion -
ties. Spece procludes us from o detailed examination of each of these
instances of regulation, so insesd we foous oor snestion on one partcular
¢lass of market: the markets for prolessonal services. However, ouranalysis
con be applied also o other areas of mgulstion, with sitable modification.
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I, TRADE PRACTICES LAW AND FREE MARKETS

Trade practices kegistation, in Australia ss well as the US and the UK, is, in
the main, directed o market behaviour that s considered 0 impose social
losaea by restmaining wade that woold otherwise Nowrish in an open and
competitive markeiplace, Thess ‘resrictive uade practices” are the foous of
governmen inlervention becanse they are thought 1o resull in o misallocation
of resources, which imposes losses on (or denies benefits o) consumers
throagh higher prices, s well as harming prodecers and sellers who, it is
claimed. are denicd acces o their respective markets

Comperition policy is for the most pan aimed at preventing theee broad
categories of behaviour: monopoly controd of a market, collusive practices
1o raise prices or divide markens (or 10 otherwise restrict competition ), and
exchusive dealing. In Australia, trade practices legiskation i also concerned
with consumer profection and with ‘unconscionable conduct®, which, ac-
cording 10 the Trade Practices Act Review Commitiee, is the result of a
* generl disparity ol hargaining power between scllersand buyers’ (1976:9.56-
9.62). Here we are concemed with the more traditional restricuve practices
thal have been of imterest 1o the Australian Trade Practices Commission

Chver recent years there has been increasing crivicism, particulacly from
the US. of the role trade practices legisiation has played in the market
econamy (for example, Dewey, 1959, 1979, Willimson, 1975; Posner,
197 Bork, 1978; and Armentano, 1982). 'We now consider some of the
erguments that have become standard in the lisorature. These arguments cas
douhes wpon whether the benefits of trade practices legislation outweigh the
comts if one acoepts, along with the Swanson Commitiee, that 'the needs of
the commumnity ... sre effectively satisfied through the operation of the
markel mechanism in which the driving force W competition’ (Trade Prac-
tices Act Review Comminee, 197610410

Maonopolies Are Not Inevitable — And Not Inevitably Bad

Firsy, there is the popular misconception that collusion snd monopaoly comstrol
of the marketplace will inevitably emerge as the dominunt fentmre of s free
markst economy. The kinds of monopoly control that are snathema o trade
practces regulsions siem from ‘monopoly power”, But i we define monop-
oly power i the power 1o arbitranly restrict offery of siina tive opportunitics
w0 trade snd o0 wndenake markel adjusiment (Armendano, 1982:47), then
monopoly power is precladed by the ground rales under which a free marker
operaies. That is, under 8 sysiem of elfective property rights, anybody is free
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W engage i mutually heneficial wade, and this ncludes the nght w offer
aliermatives o buyers whenever some scller sitempis o “exploil’ monopoly
power, for instance by reising prices. Matarally, every seller woubd like o
possess 3 monopoly in his or her particular produsct because of the wealih-
gencrating opportunitics available in o truly monopolisod maket. However,
in most instances this nateral destre is thwaried by the inevitable entry of
competilon who produce and sell the some product or o close substituee. 1T
competitors are in short supply on the domestic market, the threal of
compeiition from imports imposes an upper limil upon the prices thai
domeatic monopokist can charge. Even if the domestic seller prices below
this wpper limit, so that the usiness has the appearance of a monopoly, the
selier’s market behaviour i constrslned by the threat of endry, provided thad
entry s not precluded by coencive factors from outside the marketplace. OF
course this upper limil on price can be rised by tarills or other trade
prodecthon that limats competithon [rsm imports,

In the same way, a sellor can gain the appearance of 3 monopoly by
cossistently pricing below the lowest snit com among his of her compettors.
In some quaners this might be suacked as *predasory pricieg”, bat in fact the
predation has succceded in delivering o customers & prodiuct st the cheapest
price. Aninjunctaon under irde practces legislation io force the single seller
w0 alier the way he or she docs business would also force higher prices upon
consusnors and deliver an indirect subsidy 0 higher cost producers. Thes |
|4 possible for trade practioss activity w0 distoryan eflickenily functoning fnoe
marketplace. In addition, ‘vue’ prodation, that is, pricing by a large firm
helerw the minimism unit cost of lwor-COSL COMPCLNNN 50 a3 10 capiure the
entire market i the event of their exit, can be shown 0 be & harardous
enterprise af best, and is quite Hiely w0 diminish the wealth of sharcholders
of the predaior (Bork, 1978: 149-534),

A "naturnl’ monopoly is sakd w0 exist where the juxtapositeon of markel
demand and cost structunes permits oo mooe than one firm (0 continoe i
business, The standard theoretical approach 0 natural monopodics implies
that the forunase possessor of such an advantage has a delinie mcontive W
raise prices, of 0 price discriminate and engage in mulipan prcing in onder
0 manimise wealth (note that sech behaviour does not result m allocative
inefMicioncy; its purpose is w tansfor consumer surplus o the peodcer).
This 15 presumably the rationale that lies behind mte regulation of public
utilities in the LIS, and public ownership of utilites in Australia. We will be
noting below that public ownership is one of the prirme soarces of anticom-
petitive bohaviour in kn econoemy that is otherwise hased wpon (ree marke)
competition. However, s this podnt we should note that recent work implics
that if o natural monopoly marict is contestable — that is, it s cheap o enter
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and exil from the marked (Baumol ol al., 1982} — then the natural monopolist
is comstrained by the threat of entry wo charge no more than the least unit cost,
inc luding entry coss, of potential entranta. A fior the monopolist in an open
econony, it is polontial competiton thal consring market hehaviour.
Furthermore. the conditions that create o natues] monopaoly might occur bexs
frequenily than was once thought. as is evidenced by the entry of competing
elecincity wiilites i bocal markets in the LIS, where this is permined by
Lw.

Market Power

Another concemn of tade practices legislation, which is related w monopoly
but {alls shor of i, s the question of “market power’ in markets with maore
than one seller. Nod only kave couns found it very difficult i define precisely
the market that is relevant w ndividual cases, but they have also had
difficulty defining “market power” and deciding when it is “excessive’. 11
markel power &5 Wken o mean tha demand foe s firm's products & less than
perfocily clastic, then the vast majonty of business firma possess some
tegree ol market power, from the corer store through o the large multing-
tiomad corporstion. This defimition of market power menns that 8 seller can
rakie price without losing all of his or her sales. The sirength of the market
power powiessed by an individual seller could then be messured by the
elasticity of demand [acing the seller: that is, by the percentage fall in sales
that folloen & 1| per cont rise in price.

A rompleie absence of marked power exists only in the fictional world
of the clementary economics textbook, and even then ooly in the early
chapters. In the world of reality buyers noed 1o search for their best deals, and
products we differentisted by location, quality, and so forth. As & conse-
quence, almost all busineas farms will find that they have at least some muorket

Bat bayers also possess “market power” in that they can withdraw their
dollar votes wt higher prices and redirect them towards competitors, thus
severely imitng the market power of individual firma. The degree of market
power that buyer powsess depends upon the potentinl availabitity of other
scllers of the same product, or of sellers of chose substitutes.

When the conditions of the free markes are set aside by government
regulation, the market power of consumers is limited for want of alternative
sources of supply, This limitstion of buyers’ market power by mesns of
governmen regulation i an important source of socil krses from restricied
competition. Agan, if & frm were successful in the unceaning scrambide for
enhanced marksl power, and as a resuli increased its markey share 10 a level
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that mggerad scrutiny by the antitrus regulaiors, it could have done so only
by offering buyers a hetter product, a lower price, improved quality, superior
after-mles service, or whatever. It is buyers, in a free marks, snvironment,
who reward the superior performance of (irms tay provide them wilh the
benelin of preferred goods or services. The regulators, ritker than castigat-
ing such behaviour, shoold perhags insiead sward the finn in question with
a cenificate of merit

In sdditon, the accepiod view (hal concentralion (seiting aside e
problem of effective measurement) yiclds super-nomal profis s been
severely questionsd in the professional likerature (see. for examiple, Phillips,
1976). Coun actinn that requires a firm 1o reduce its markes share (dwough
divestiture or some other meana) in fact shields the less efficient but smaller
firm From the heat of Tull open market competition. [n the opinkon of the
Trade Practioes Act Review Commitne, “the economically weak should be
prodecied agminst the snlair or predsiory sci of the sconomically strong”
(1976:10.42). Are we 0 interpret this 10 mean that inefficiency must be
protected

Mergers and Takeovers

Another ares of busineds activity that has received the detalad anention of
e practices legislaton is merpens and wkeovers. Merger and wkeover
activity has been extensively discussod i ocent warks by Dodd & Cilicer
(1945) snd Bishop, Dodd, & Officer (1987), This lismsure congludes that
opon market mergers of takeover can succeed in general oaly if they hestow
benefits upon the parties concorned, and this again depends upon offering
benelits o custoniers of reducing costs of producton, or bolh, The literalue
on franEacion costs and intermal mafets (Coase, 1937, Willlamson, | 986)
highlights the cosi-saving incentives that confiront the firm in lts scarch for
opiimal dre and stroctgre. Maturally, a merger or takeover can be capected
o damage e incumbeny management of an ncfMlicieny managed wrgel
firm, mnd 80 we ofien obsoree guiie miense opposition from thal quaner. I
that opposition is successlul, then socicry koaes the cost-reducing gains From
ratipnalisstion within the merged firm,

Collusive behaviour is reganded with considerable disapproval in trude
practices legislation, The spectram of collusion includes behaviour ranging
from clendestine agreements w0 fin prices or markes shares, theough o
‘conscious paralichism”, when firms in an ndustry adop & “golden rale” of
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buasingss strasepy that may be paraphrased as "act unio other competiions as
you would have other competitons act unto you®, The enormous litertine on
this mbject raises sorwus doubts sboot whether coliusion can over amount
o meve G lemporary agreements that collapse under the rigoars of the
competitive marketplace, for several reasoms.

First, amy compotitor cun raise demand by “chiseling” on price, provided
T oor hier fie low consparmions stick 1o the agreement and do not cuf price. This
[gives every member of the agreement an incemibve 10 break that agreemicni.
Second, collusion m ruise pnoes means there most also be 8 concomitan
reduction in sales becmirss of the markel power of consumers. But each
weller” s optimal prodocton fow depends wpon his or her indivedual marginal
cimts comparsd with marginal revenue, and cosl structures are likely w differ
among firms.  Therefore, deciding how the reduced Mow of output is o be
divided among the parties 1o the collagion is likely 1o be difficull, snd this
adds 1o the agreement’s fragility. |t becomes increasingly fragile if market
condithons. turn againet the product that is the subject of collusion, as for
example during a general economic downtum (' Some fool will always cul
price’). Also, colluders need 1o keep & sharp cye out for the entry of new
sellers who are not parties w0 the agreement, and, in particular, sellers of
substitule products.

We emphasise however, that there are circumstances in which a perma-
nenl canel is possible. In the next section we show how de facio collusion
can seceod, but its seccess usoally mguires the assistance of govermment.

Vertical Agreements

Oine other major area of alleged anticompetitive practices that has been the
concom of legislation includes reaabo price mamenance (RPM), exclusive
franchising w0 divide markets, and tying armangements. A large body of
literature now questions whether these practices in [act produce social o
(a2 for cxample Posner, 1976, Bork, 1978). On the contrary, a case can be
mounged 1o show that the opposile it more probahly the case especially under
froe market conditions.

For exampie, there i the well-known argument that RPM and exclusive
franchizing are devices the enshle competitive marke! fonces to solve & lroe
rider problem without coercive government wntervention. Rriefly. this
happens when manufactirer or wholcsaler does not want 1o opersle dosens
of remil cutdets, but does wanl (o offer other sorvices slonguide the product
imelf, nimply becanse of mvenlsd cusioimer preferences. Such services might
inglude after-male service, product marketing that informs potential cusiom-
en sbout 8 new development, and so fonh, Rewilers, on the other hand,
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might find that it would pay st leasi some of them not 10 offer the extra
services, but instead 10 cot price b0 atract mles, snd 10 ely upon other 1
incur the codti of provii ag the addinonal services. This free nde can resall
in & suboptbmal supply of repoirs snd other services. (ne snswer is (o provide
an exglusd ve franchise (eepecially for new peodoct ), and ancther 13 RPM in
markets where cusiomery are ressonably mobile (Posner, 1976&Ch.T). OF
course, if the munufactarer is not sensitive W costomen” preferonces, o
additional services are not in demand, ihen the manufacurer amply sets his
or her optimal prices 1o the retailer withoat nesding © incer the costs of
monitoring and controlling retailer competition,

Finally, in respect of tying mrrangements, we node that it |s simply not
possible (or a seller w charge any maore than the sum of cystomer' valustions
of the ted produscts, for otherwlse it would pay other competiors 1o of Ter the
products unbundled (Tor furher smal yizs oo Bed prodocts, see Bork, 1978:Ch,
19).

Summary

We have endeavoniied o casl seme doght upon the need for trade practices
legisiation under free market condivions. We have poanied © circumsisnce s
i wehach trade pracuces regulation can have the elfact of proecung high-cosi
producers and sellers. Given the coss of compliance, of lingstion, and of the
burcsuscracies bvvolved, it ks not entirely clear thal trade praciices mnd
anditrust activity bestows 8 benelil upon society thal 13 worth ihe cost

O the olher hand, whether or not the sreas of alleged anthcompetidive
behaviour are in fact snthcompetitive in the long nn remains the sabyect of
continubng debale in the professional Hierature. For exmmple, the rocend
dobate on vertical agreements (Mathewson & Winser, 1987, Scheanz, 1987,
Comanor & Frech, 1585) illustrates how conclhusions about the implications
of corporase behaviour for social gains or losses depend upon the partcular
model in which the arguments are embedded. The debate on the potential
social gains from wade practices legislation i, in this respect. a debate abow
which model most closely approximates the rend world of conparaie belay -
four and i consequences for consumer welfmre. In additon, rescarch over
the last decade (o the relatonships betwoen competition and market
strixture has mised doubts regarding the atility of the mdrional extbook
theory of competition as 8 benchmark for tmde practices policy. We cannot
even predict with any ceratnly whether particular mide practices policies
will mise or lower social wellnre (Stglice, 1986:xxi-xal).

Maoreover, if we sssume that the cwcome of the debate on models leans
wreards o froe market, unconstrained by trade practices legislation, there
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remans the issue of tming. How long is the “shont werm”, during which
corporste behaviour is sncoessful in damaging consumers thrmough reduced
competition, and before competitons enter the market? We arguod above that
collusive agreemenia “eventually' lapse unleas they receive the suppont of
govenment. The mile for policy is w0 decide whether the social losses
nustained in the short run are sufTiciently lange 1o justily inerventbon, and this
depensts not cnly upon the magnitude of consumes losses, but also upon the
pericd of time over which they ane sustained. Cur poinl is that it is doubtfal
thai positive social gains incvitably result from applying tmde practices
legiskation o cvery instance of alleged anticompetitive bohaviour that falls
withn the defintions enshrined in the Act.

We now m 0 consider circumstances in which anticompetitive
behavicour can anse &5 a maore o kess permanend phennmenon wahin a market
sconomy. We concentrale our miention upon the markets for professkonal
services, bocause regulations that sustaln anticompetitive behavioar are
plentful there, and also bocause the problema of consumer (gnomnce mre
aolten more obwious than they are in other markels.

M. REGULATED MARKETS: THE PROFESSIONS

I'n ander to highlight the arcas from which anticompetitive act vites might be
expeciod o emerge because of government regulstion, we first apply some
basic microcconomics o the professional marketplace. We outline two
different scenarios for a profession: the Tirst is a competitive market without
any government regulation; while the second involves some govermmend
intervention in the form of licensing by o professional canel, where the caricl
ishacked by the power of govermment. 1na laker soction we look ai iy slcmatic
Eovermimend regulaton of the profession by controls on professional behay-
iour. In each sconano we provide some predictons (or o least mtioaalisa-
tions) of professional and government behaviour, and we include snme brief
cxamples and illustrations of the arguments.

The Competitive Profession

The market for professional services can be snalysed in the wame way s the
markot o sny other good or service, wiing the basic wols of mupply and
domand. In & professional market (for example, lor acomuntants, lawyers,
docton, or economists), there is 8 demand curve for professional seraces
from consumers and firms, snd & supply curve of services provided by
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members of the profession. Assume that the markel is compettive and thas
there mre no resirictions on eniry mio the profession.

The markei clearing price, or fee, will sormally changs whenever there
Is a change in one of mone of the underlying parameien thal determine the
podition of the demand or the supply corve. Adjpostmenss in the marke
clemring fec that profcssmonals can charge 50 ' moct the market”, iogether wath
anvy changes in the amounts of services sold, will natorally affect the incomes
that practising professiomals cam. For example, if there & an unexpocied
entry of new competing prolessionals, then the supply corve will ahilt lo the
right, reflecting the greater number of supplicrs M cach price. The conse-
quence is lower fees, with a concomitant loss in wealibh by cxtublished
professionals. Those who were marginal in the profession will leave, socking
mire pitractive opporunities in other jobe, retbremnent or emigratkm. This
enndus of wome professionals will mitgse the (ull in foes, and thesr Tmal level
will be determined, in owr model, where demand and supply intersect ot a
new, lower, market clearing price.

Our model so fur applica only o professional services of & given
"guality’. But qualitkes of services dilfer within abmont any profession. 'We
can extend our simple model 1o incorporate different qualives of services by
considering them as different markets. These differcnt qualities pre parial
substituies for one another, and for some conswumers ey are perfect
subatitutes because quality differences are unimportant 1o them, However,
when consumens identifly o particalar service as one of higher quality at the
same prioe, they will prefer it bo one of lower quality. Suppose for simplicity
that in some profession thene ane just two qualities of service possible.

First, consumer preference will place the demand curve for the high-
Quabity service further to the right than the demand curve Forthe low-guality
service. Second, producing a high-guality service i in many cases more
costly than producing a low-guality service, For example, 8 doctor might
deliver a higher-guality service by sponding more (valuakbie) time with the
patient, o might be more knowledgeable because of more training or
experience, If producing the high-quality service is more costly, then the
supply curve of the high-quality service will lie above that of the low-guality
service. The intersection of the demand and supply curves n cach of the
separate, but closely related, markets (s likely w0 prodoce a market clearing
price for the high-quality service that is above the market clearing price for
the low-guality service.

Motice that in wrms of this model, the foe sractoe reflects both
conawmers” relative values ol the margin of the different qualithcs and the
relative marginal costs of producing shem. I for some reason the cost of the
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high-quality service rises even further (for example if extra training were
"required’, or became mare expensive), then supply curve for the high-
quality service will shift up, and so will its market clearing fiee. This will have
sccondary offects as consumen hegin o switch their demand towards the
substitute, cheaper, low-quality service, thus driving up i price also. Thus
changes in the conditions of supply and demand for o professional service of
B given quality can hove elfect that pervade the entie market for tha
profession’s service.

Char discussion of service quality assemed that consumens can distin:
guish belweon gualities. In reality this may not be cany for o consumes,
especially for one who buys only o small smount of the professional service
during his or her lifetime (e.g. the sorvices of & brain sargeon). How would
ihe markel respond @0 wach & problem? The consumer desires informstion
about the quality of the service, hence one would predict the development of
information markets. Of course, some informBtion services ame common-
place - for example newspapers and welevision. But for more specialised
infommaton people seek consulting services from s Mockbroker, s W agent,
or oither professsonal who specialises in the production snd sabe of this kind
of information, In some cases s professional offers has of her own specialised
wervices (soditing, logal representation, of medical procedures) bundled
ingether with the information function; & this case the professional acts as
an sgend for the consumer. In & free markel envirooment, agents are forced
by com petilive pressures bo recognese thsl ther own mterests are best served
by placing fhemschves as moch as possibile “in the place of the client when
offening advice and olher services. That is, open markel competition smong
agent results in ¢ lients receiving the advice that they would give themaeives,
had Bey the sume knowledge and expertise as the agent  All market
purtcipants gam from these amangements: conmsmers can purchase profes-
sioral advise far cheaper than they could produce the same information
hetmselved, and agents reap parn of the production gans from special iation

as

OF course, information is & commodity tat is difficult 1o define pre-
ciscly, 5o that i contracts where paried buy and sell information services
there is a chear possibility of fraud or misrepresentation. Consmmerns can
Blemp o exlract warranibes, guasranises of insurmnce for non-performance
that are enforceablo through the courts. Sellers of information can compete
by affering different bundles of information services and gunraniees in
response 1o conaumen’ revealed demands. For the wme reasons given above
inthe discussion of market clearing fees for services of different qualitics, the
markel clearing price of a ‘safe’ service will be higher than for the sume
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service with a lesser guaraniec, or higher than one sold by a profesional who
has mot mrvesied in enablishing & reputation for qualsty.

Another possibility bs for professhonal services o be sold widy buili-in
gusranizes of quality. For example, professional sssocistions can guarantes
the quality of their members’ services. The nasociation can be viewed as 8
corporation that oversees the services of members. The tighter its quality
control {and therefore the more expensive is policing metbods), the higher
will be the market valoe of the services of members of hal association,
Accoynting orgamsations and medical colleges are two cramples where
nssociations af difforent levels in the prolemion provide different levels of
status (or signals of quality in the profesnon)).

In order 1o produce saleabie professional services, 8 person must
normally underake some scademic or iniensive experience-tasod tmining,
and this cam be a consaderable investment in human capetal. The sccumula-
tioen of skcidls bs thme -consurning and is also cxpensive i eaching rescETes.
In nifree market, one would expect 1o sec educational services demanded and
purchased by potential professionals, and by eaisting professionals rencwing
their capital’ in refnesher courses or seminars. Becaunse there are no bamicrs
o entry 1o the profession, one would expect o see prolessinnals with a variety
of educationa]l backgrounds snd. in some spocialisuion, no scedemic
spoculin traming &1 all. In an open market the only comeiraisl 1 the bayers’
prweer Hint discriminates gmong competing prodessionab if e profescional
cannot moet the market in providing a cortsin quality service t its marked
price, then e or she won't fod i profisble 10 continue in pracice.

Al lpasl some new rainee professsonals wall chooss & thelr paricolar
caroer the one that promises the largesl fomms (ncloding non-monsary
retams ). In addition, esushlished professionals on the margis of cholce will
iend o leave for betier alicmatives once their own profession (s in decline.
Therefore professional incomes and returms on invesiment in training will
reapond predictsbly o changes in markel crcumstinces. Adjustmonts in 3
dynamic markel enviroament through the entry o exit of professonals will
whimately drive the e of retum thal any profossional cams on his or her
investments in reinng owards 5 normal compettive mme. In e loog run

RAY CCONNTIC, OF " supor-normal’, profits (or coommac omsss) svaporaie in
ithe: hemi of markel competithon (Becker, 1964},

Wi areas that these sdjustmenl procciscs ke longer than they do o
other assot markets, first bocause the profesaional’ s personal cageital emibod-
ied in training and acquired skills is not tansferable, and second bocamse it
ofion takes a long Lme w0 scquine traming and cxpenonce. Natwally, some
professionals appear W0 carn “waper-normal’ profits over almost all of thes
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professional carcery, but these can froquently be identifiod as o market return
0 superior, noa-reproducible, natural ability in respoct of the professional s
chosen practice. These largor rewards are really an economic renl analogoads
1o the additional remt received by an owner of a lavourably locsed plot of
land. We will retarn (o the question of returns and super-normal profits in the
cosveat of regulaied markeds,

The Clmed Profession

Now congider the case whern there is regulation of entry by the profession
itsclf. Unless dhis entry regulstion is enforced by the povernment, i cannod
be elfective, Thus the imporani qoostions 0 ak are:  why does the
government enforce the barrier © entry, and what are ils conssquences”
Because it is the consequences of regulstion that are relevant w0 trade
practices activity, we ane concemed with the cffects regulations have in the
profeasional markctplace, rther than with the political question of why they
were introduced in the first place.

When the government enforces professional regulation, kit directly
enables cstablished members of the professhon wo form o cartel and o restrict
eniry by imposing anificial barriers in torms of educational reguirements.
The existing members benefil through the rise in the markel clearing price of
the professional service, a8 the Mow of new cntrents is mduced, An addional
facuw w0 consider i that, as service prices rise, 5t keaw some of the prowcted
professionals may clect 0 give up 8 portion of their higher incomes for
monpecuEniary miurns such as extra leisure hours, for example docions find
that they can now "afford’ an extre aliemoon on the goll coane.  Ahhough
this activity bs now more costly si the margin, bocause the professional
forgnes a higher fee than belfore the markeot was closed, elomentary theory
predicts that there is probably some price rise beyond which one chooses o
subsitune Ieisure for catre income, and this appears 1o be conlirmed in the
literature. This response by members of the profession further restricts the
supply of services in the closed professional marketploce, md this places
addithonal upwan] pressure on the market cleaning price.

Applying our simple demand and supply model yiclds the result
illusrmied in Figure |, in which the sopply curve of services i shified
loftwards o= o resolt of the rostricted supply of professionals, and the
possibility of reduced Mows of services fmm established members of the
profeasional cartel.

The competilive price P* is mised o the canel price P, where the
resiricied canel spply curve miersects with the demand for professional
serviced  Existing members, who supply the amount Se, benefit from the
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reduced supply of now entrants, from 5*n 10 5. The ksers from the
imtroduction of the cartel are consumers, who now pay higher prices for the
same quality service, and poicntial entrants, who find it more difficult (i.e.
costly in time and effort) w0 cnter the profession.

Indeed, the caricl price makes the profession an attractive proposition
were it not for the increased entrance costs in terms of educationad fees and
income forgone throughout the extended waining period. Just as market
adfjustment competes away any super-normal profit in the ase of the open
profession, we can prodict that competition for places will drive up the
entrance conts (including non-monetary costs) until, ultimately, new entrants
agein carn a normal return on the mining in which they were required o
overinvest under the ontry regulations (Logan, 1984), 1t is indeed tronic tha
cloning a market (0 creste an covironment in which the threat of enury is
weskened (s of absolutely o benafit i subsequent professionals in the long
run. ‘Founding' members of the new caned who are protecied by a
grandfather clanse acquire a once-and-for-all gain in wealth

In addition 1o losing from the higher prices for services thar are siill
purchased (Le. 5'n volume of services) afier the formation of the canel,
comsumers also lose on the extra services (L.e. 5*n minus 5*n volume of
scrvices) for which they had boen willing to pay at least m much as their
marginal costs of production, but not as much as the cartel price P
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Equivalently, closod-out seilers lose bocuuse they mne prevented from offer-
ing these services, which consismers had once demanded al 8 price that il
lemst corvered coss. These bosses From producton snd exchange thsl vanish
under the entry restrictions are referred 10 as the “deadweight loss® of the
markel chosare.

We resmarked above that Competition i gain access 10 the canel would
compeie the coat of entry upwards antil no economic profit remained. To
ez enteny it these exira coms prodece File thal o of value 1o the consumes
(for example, quesing for & “post’, or enforced mining that s largely
irrelevant o the efficien parformance of one's professional disties), the
higher consamer prices are exchanged for no extrs henefit, except perhaps
(short-run) geina 0 specialisis in the raining industry. This makes the
deadweight losses from the enforcement of entry restrictions cormespond-
ingly larger. We recognise that extra enforced aining probably does
b wheither the cxtra guality is worth the caxtracost. Ina froc market consumers
woukd demonstrane their own evalustons by volunuery doller votes. Towsrds
the end of the paper we return bricfly 1o the question of whether consumers
showld be proscribod from making some of these chowces.

There are further effects of legal market closwne and professsonal self-
regulation. They can be used o eaforce profitable monopolistic price
discrimimathon schomes thal would collapse under competitive Cond itione.
Legulation thal comrols the rubes of entry also often includes rules that
prohibit certain kinds of professional condact by practising members. Inter.
estingly, one of the more frequently proscribed forms of conduct is advenis-
bng or "suiing” for cusiom. This restriction sirtkea at the heart of effective
competition among practising professionals. Adventising is ofien an effec-
tivie wiiy of overcoming some of the problema of timied consumer informa-
important dimensions of professional services. Restricting the flow of
cimsumer information rakses consumers’ costs of searching for a prefemed
profexsional, or for an aliemative professional in case thekr Ot chokce was
o mistake, Procisely because of this, closed market canels ofien seek the
profection of the law from competition in the delivery of effective consumer
information, and this in lurn creales for incumbent members the advaniage
of the quiet enjoyment of heir several local monopolies over their edab-
lished porifolios of clients, It also protects 1o some extent the mediocre
professional from the compedition of professdonals of greater abality who are
endeavourng o enter the marked once they have acquired the entry qualifi-
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Iy is wherefore questionable wheiher the average quality of service
offered in o closed and regulated professsonal market s pay improvement
upon the quality of service that resulis from free market competition — pven
mmumﬂmhuummm
sionals of Rolls Royce quality. And even if members of u regulated
profession are the "best that money can money ', are they worth the cosi?
Furthormaore, once entronched, o legal canel ods 1o bocome 8 perma-

restrictions have been n force long enough for professaonals 1o be carming
just & normal rate of retem on thelr iInvestment in acquiring the entrance
qualificathons. Suppose that the rebevant kegislation wene repealod s tha the
ground rules shifted 1o froc entry and unressricied compeuuve behaviour, In
terms of our model, the market clearing price for services wosidd Gall in the
shor rnan a5 o nesult of intensi fed competition smang cxisting mesmbers, and
would (all furter in the longer run ns new professionals emered, cxpecially
those who would have been excluded wnder the provious ontry conditions.
Lower prices would lower incomes, and 5o we might see many professionals
working longer howrs and ot howrs more convanicnt Lo their cuskomiens, miher
ithan it howrs tabloned wo thedr own preferences. Less madwesk golfing could
be expecied. Boraus: mcumbent professsonals would have already com-
pleted their raiming, their entry costs would be whavosdably senk, and s they
would have a diminished incentive 10 exit the profiession, cven thaugh their
lower incomes would yiekd a below normad ex poarcae of et on el priar
investment. For the same reason, tradnees who had complewd enough of ther
course of studios 10 enter the markel, and who did not desire additicnal
investmen! in guality cnhancement givon the mnticipatod rate of renum, would
simply exit from irakning and cnier the marketplace. Prices would therelon:
fall wwands their new market clearing level (aster than they once rose n
response bo the higher ensry costs that were oniginally imposed by Law, The
per capisa losses that deregulanion would impose upon exisung members of
o professional carel would probably far outweigh the per capita grins 1o
comnsumens of cheaper services. Professional nssocntions coald be capecied
i loblyy intensely opposing deregulation, or w advocase proposals direcsed
M diverting the energies of the relevant government bursaucracies o
channels that minimise the harm o members, There are therfore incentives
that drive political processes in ways that tend o entrench an established
professional canel.
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Clearly, legislmive regulation of professional markets, of the kind just
outlined, sanctions and susiains antcompetitive behaviour that, in other
markets, would siiract the close attention of the trade practices mvestigaton.
The relevant question s, then, whether there are social gains from regulating
the pmlcssions that outweigh the social koesses from o closed market and
anticompetitive behaviow within thal markey

. IS THERE A PUBLIC INTEREST ARGUMENT FOR
REGULATION?

A public mierest srgument woulld explain the regilation as an SHemp D mare
efficiently allocate resources, and so requires a presumption of some type of
‘market failore’. The most common angument is thal the service produced
by the profession is so complex that consumers cannol discern different
qualites of service until after the contract has heen completed (for example,
medicine or motor vehicle repairs]. Thas, & i argued, the profesuon can
prodect the consurner by setting bigh standards of entry 1o exclude incompe-
tent pracutionens. For this srgument 1o be valid, information markets must
be the source of market failure: otherwise consumers, with the aid of
information services and legnl guamntess, woukd be shle w

between the more expensive high-guality services, and the cheaper lower-
quality services.

We have shown how consumers” lack of information encourages the
development of competitive Informmtion markots. However, there s consid-
cmbie conroveryy among econamists ahout how information markets oper-
wie; for example, they ofien have large fined costs. and there pre iIncentives
for prodocing misleading information. But il @ can be shown thal the
hyposhesis of compelitive information markets (with no, or segligible,
cxtomalities) predicis roal world behaviour better than the market failure
hypothesia, then the public inkerest argument for imervention fails. Alierna-
tively, if one can demonstrate market failure then the public interest angu-
ment must show why self-regulation is the most efTicient form of regulation.
Alhough we are nol convinced that information markets @e so clamaily
inefficient &t i ofien implied, swppose that we concede inefTiciency and
consider how 1 eradicae it

Professional bodees have argued that they should regulabe their prodies-
sioni because they are the best qualified 10 judge the services provided.
Accepting for the moaveni this hypothesis, ket us ook ai scll-regulsied bodies
1o see if the quality of the service is improved in an eMckent way, Unioru-
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—iyhhﬂhmhmt“wm
professionals have not, historically, shosn much entho-
hhmﬁuﬂwm For cxample, when self-regulsion is
firs imposed, almost invariashly there is o *grand{ather clawe’ thst exempis
existing members of the profession from the rigours of e new entry
sandands. Furthermore, entry reguirements often seem wo have lintle o do
with improving the quality of members” subsequent services, Cnce in the
profession there is ofien litle atiempt 10 enforce guality sandards on the
member, although professionsl bodies will ry o extend he aenbit of the
regulations © capture competiton who prodece close subetilules bt are
presently outsids the reach of the relevant legiaimion. Useally few relresher
course, if my. are required, and ellect:ve adverusing i hanned of regarded
s bl fiorvm s it is in meedicine or the legal profession), This later restricthon
limits consumens” knowledge in the choice ol memberi of the pridession, and
iberefone radoces the ivermpe quality of services porchased by consimers.
In summary, the public interes hypothesks b inconsktent with the
pbserved behaviour of sclf-regulaiod professions.  Although these bodics
ustally claim they are protociing the consumer bry imipostng standands, their
actions wre ol wholly consisen with this claim,

V. CAN CONSUMERS DE PROTECTED BY MRECT GOV-
ERNMENT CONTROLS?

Direct controds on the services provided by professiomals fall under the
peneml heading of consumer prowection laws. The Trade Practices Act now
conlming exlenive sections on product sfety, haal advertising, misleading
representation, and product informstion standards. Individusl State legisia-
ton ks also concerned with consumer protection, and includes controls over
builders, real estate agents, hire purchase companses, and so forth.  Advo-
cotes of these lyws argue that they are also in the public nterest, protecting
the consumer from frasd and ignomnce. In other words, public inlerest
theory would predict that the government introduced these lawi w0 help
cormect deficiencies in information markets. Because the modern world is
protecton from enscrupulows suppliors of goods and services, despise the
increasingly massive Mow of information with which conssmens are conting-
ously bombarded in our era of enhanced communication,  Almos always,
sihvocates of this kind of policy intervention argue for regulatory govermment
agencies 10 do the imervening, and w impose stff penalties on those caught
breaking the regulations.
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The public intcrest arguiment for consmmer prowscion Liws has insan
st appeal. Unforunately it fares kess well o the cold Light of evidence (for
example, see Stigler, 1975:Ch.4). One real difficulty with the theory is how
i regulsie. Allioo often the regulsiony sgeney is "capitured” by the industry
it is supposcd o regulsie, and the agoncy bocomes & de fncwn enfomement
agency for & closed mnducry. Exsmples sre sy o find.  Uniil the
deregulstion of girtined in the US, the Civil Aeronautics Boand restricted
entry and supponed high canel prices.  Australia’s Two-Airfine Policy for
domextc Mights (due o lapsc in laie 1990) is another example of regulaiory
capare.  Other examples sre found in the regulation of stock markets or
Enicabe. The umanl response by public inerest theorsts w this evedence i
ithaig the regulaiory sysiem |5 defective and should be improved by mdiss,
reviews, and public scrutiny: the pemedy I8 more regulation.

Soeme regulations do benelit some proups of consemers, bl ofien they
disadvaniage others. For example, healih insurance schemes under govern-
ment regulstion ofien have premiom sructures that do oot reflect the
sctuarid risk of differonl groups secking insurance — there we cross-
subsichics betweon risk classes. Effectively., these schomes ase a combinatson
of insurance and wealth ransfeors betwoen consumers (with some implacit
side payments to prodacers in the health industry and health fund burcau-
crati). Another example is product safcty regulations. Producers are foroed
by regulation o sell products of higher quality (st higher prices) than am
desired, a1 the price, by certain groups of consumers. These disadvantaged
consumer groups lose the opporunity o buy cheaper, lower-guality prod-
pote. Al an evpmple from the professions, medical practitoners in the LIS can
face heavy penalies for malpractice snd negligence in peatmg potienis,
Consumers cannot opt fir cheaper services that are sold with disclaimer
clames, and 80 the offect of these “consumer-oriented’ docisions by the
courts has been o raise medical foes for everybody, in onder 1o cover the
Larges pre il ims Rec esEary b insure docind agalns courn actkoni. Foed have
ol rusen o cover the increised resounce costs incurred by doc oo who onder
detailod diagnostic tecs o safeguand themse bves from charges of negligence,
Ciiven the higher cost of medical services, bome by all conmemens, that
follows from the actions of the couna, il is debaiable wheiher mosi consumen
wonld consider themselves 1o be really betser ol

In summary, some consumens may be “prowected” by disect governmeont
comtrods, b generally ot the costof benefits forpone by other comesurmen —
of by wapayers, who are always the providers-of- laas-reson when producers
demand free product cenification, trainees clamowr for free education,
burcancrms demand larger basdgens, and consemens demand  subsidased
prxes. On the other hund, o free market would be expecicd W genersae o so
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of warrnnitices and puarsniecs thal consumen prefer, given the siendani price,
and im fact we observe lengthier warranty periods for more comples products
such m computers, hi-fi squipment, snd 8o on.

We do mot wish w0 dismiss the consumes protection argument,, especially
s the free markel argument for oplimal information prodiction has nod yet
been rignrously established i the theoretical liersture. On the contrary,
there are thoore ol studae s that shovw tha informstion mark et may not wiork
efficiendly, in particular that mformation may be anderproduced because of
its public good aftribuies (that is, once produced, an element of information
is cheaply — in the limit, frecly — available 1o all), and w0 some consumers
can [ree ride on the produciion of otherd, In thes evend, (i may be cheaper and
more efficient for the government itselll @ produce the Information that
consumers valoe, by enforcing cenification swndards, product quality sun-
dards, and the fike.

VL OTHER REGULATED MARKETS

In this section we provide other examples of regulsied markes o Auswralia
whiere prvernment enforcomant of contmls over supplicn” behaviour has the
effect of sultaining anlUoompetiive sctivily.

O Tt example is the governmend's ssnctions of enioen scuvicy,
especially in respact of the threat o strike, snd of acnoal “legal” strikes. In the
case of professional labour morkeis entry o restncied in (e geodemanly
fashion of enforced educational reguirements, whereas i sy other [shous
markets eniry may be restriciad by direct unkon practices (for exumgple, “no
tickel, no stant” rules on building sies), or by unions indirecly when they
campaign for higher wages and wse the strike threat os the ultimate weapon
of cotrcion. The first point is that this snticompetitive activity has the effioct
of restricting employment, even in open unions, bocause higher labowr costs
stimulage substitution in the kong run by firms wwards more capital -intensive
modes of proshection, while m the short run consumes power restrains sales
whenever firms atiempt 10 poss on their higher labour costs in the Form of
higher prices. The second point is that the power of the strike rests in the
abilaty of 8 uneon 1o prevent its wrgeted firms frovn hiring sabstitue Labour,
and this in what receives the mnction of government profection “im the inkenest
of peace and industrial onder’. .

Second, federal, State, and kocal govermments own and operie their own
monopolics. Examples we Telecom, Australia Post, and Swie electricity
mahdriaEs. That overmemant monopoles cngage i sRbicom pellive " i
of monopoly power” s clear from observing that most have pricing scales that
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combine price ducriminaiion scroms customens with multipan pricing of
cach customer (for example, the ielephone “rental’ cxtracts some of the
conmumer surplus from trade in elophone calls), thus extracting double
monopoly gains.  If comomers were able © mesell the products, say by
subleasing privaw welephone lines, reselling electricity o neighbours, and so
forth, the government”s monopoly power @ price discriminate and multiparn
price would be partially broken. However, reselling is prohibited by law in
mos instances. Furthermore, potential cost-effective market entrants find
themselves excloded rom eniry by legistation that supponts the govern-
el 8 mesnapoly,

Fimally, many indusirics arc protecied from impon competition by
wﬁnmwmﬂmﬂmmmm
strmnis upon trade. This cnables local proteceed firma 1o ralse prices o cover
the cosw of resources that are inefficiently allocsiod 1o the production of the
prowected commodities. The excess burden of wrifl prosection has boen well
miu:“j years, and ks discussed in any elementary text on inlerma-

VI INCONSISTENCIES IN THE AUSTRALIAN APPROACH
TO TRADE FRACTICES

We now brielly consider the snomalous sitwition thal many of these
FESICvE ROvErTinent practices are exempied from the wnbit of the Austra-
lusn Trade Practces Act We point w0 several sections of the Trade Practices

Act as preseauly constiwed, as ewnmples of instances where anticompetitive
behavicur can avold the aiention of the TPC.

Collusion

Section 45 of the Act 18 estennibly aimed at pre venting groups who are sclling
the tame services, and therefore could be expected 1o be in competition with
each other, from colluding in some form of conspurecy agmnst buyers. et
i major secion of the coonomy scllers are actively encouraged, submidised,
and even foroed by government legislation, 1o form canels 10 market the
goods and services they provide. We refer here w the various individusl
uniona, the unkon movement in general, and w atiempts af “onderly market:
ing’ that abxwnad snong prienary producers, all of which are excmpied from
the rigoury of the tade practices kegislation. In agriculiural marketing
autharities, legal restnctions are normally placed upon the freedom with
which producens may trade.
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Monopodsalion

Sectiom 46 of the Act outlsws monopalisation. Bt the govemment iolorates
and actually protects privade monopolies in some cases. In rocent years, the
tncrease in demarcation disputes between unions striving 10 expand their
domains of influence suppons the point Ul monopolisation i< the inent ol
urhkn management. Another example of govemment proiection of private
manopolies i the restrictons placed upon entry of Rew LEievision sations
socking w eaphoil remaining ranemission freguencics. The value 1o cLisung
notworks of protection from competitive entry is indicated by the market
value of existng ielevizion licences

Exclusive Dealing

Section 47 prohibits exclusive dealing. But buvers we legally prevenled
Frown purchasang wheal thal i not from e Aostralian Whest Roand, or gy
that are ol from o Staic Egg Board. o (act s NSW e producer has been
gaolad for refusing 10 eliminate his “excess’ hena. Similarly, many labour
SErViCEs AFe Festricied o umion mambers: sievedoring must be performed by
mombers of the Waternde Worken® Union (in which membership hos
traditionally boon landed down from (ather 1o son ), and il is & rash private
butlder who employs nonunion lesbour. None of these restnctive e
pracuces comes under the scrutiny of the Trade Practices Ao or i reguired
0 endergo the rigowrs of an Authonsation Tes

Hesabe Price Malntenance

Section 48 concema resale price mainienance, As we have shown sbove,
there are cerain sdvantages (o peomidizing this panicular business strategy. It
I8 imeresting. then, that 5. 48 is applied in a discriminating manner in this
couniry., Examples of enempied practitioners of RPM ace Stie imding
monopolies, ahkons (again), and the varous onderdy markesng groups tat
receive e suppon of the governmend,

Price Discrimination
Section 49 proscribes price discrimination that is wreliisd focosts. Yot we
ohssrve persisient price dilferences between whobe milk and mamdacturing

milk; between domestic, commercisl, and rurml wsers of sbaciricity; and
beiween the prices for mailing anickes depending upon whether they are
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deemed i be fourth class or ‘ordinary’ mail. Cross-subsidisssion, snd
therefore price discriminaiion, sbounds among ssuiory sothones and
marketing boards.

Mergers

A a final exmnple. 1 50, on mergers, ignores the fact that government has
encowraged coalitions sack as unions and tade associatons 1o amalgamate
into even larger groups so that it can deal with jusi one mdasiry “leader” in
the relevant group. This might reduce communication costs betweon the
governmend and scllers, bul i imposes on buyers the ineviisble costs of
cartelisation, which is enhanced by the formation of industry coalitions.

VIIl. SUMMARY AND CONCLUSIONS

We began this paper by referring 1o recent snsdies that have cast reasonable
doiahit wpon some of the basic assumptions that form the theoretcal founds-
tion of Anstralian trade practices legislation. Aparn from natural moaopoly
situations that are not conlesinble, we argoed that under (ree marked cond-
tiowa, sellers cenainly have an incentive io stempt © create super-normal
profits through anticompetitive stralegics; but 0 the exwent that these
sraegics are successful, their effocts penerale countervailing forces that
eventually eliminate those extrn profit.

In markers tha are predominantly free of povernment inberyention o
prodection, the fira guesthon that follows from our discustion B whether or
nol the per s prohibition of cenain restnctive practioes (Ffor example, RPM)
ahould remain, o whether they should insiead be subject 10 the rule of resson.
The second guestion refers wy the tming of markel eatry in response o
astempus by {some § acllers w ruse profits through restrictive practices. Given
thai murk et adjustment takes time, sper-normal peolis will normally persst
over some shon-run penod, e length of which will depend upon the relevant
cirymstnoss.  The questions are then: [n assiduous regulaory activity
likely 10 be cost-cffoctive in climinating the short run social bosses, while
preseeving the long-run geins from markel sdjustments in & dynamic envi-
ronment! Would 8 superion strategy be simply w0 allow the market 1o work
uniettered, a1 least in areas in which countervailing sdjustment is ke ly to be
rapid? How probable b it that the complexity of dynamic changes mislods
the regulators into inoorrectly identifying mstances of market behaviour as
pcompelitive, and so initiating procedures that diminish social benefi®
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We contend thai those responzible for sdminisering regulanon in
respect of anticompetinve behaviowr ere mclined © overmeact W cicum-
stunces in which this type ol hehaviour is alleged tooccor, Notonly the Trade
Practices Commission but also other agencies, for cxample Suso consumer
burcaus, spply competition regulations with excessive zeal. Perhaps the pace
of regulatory activity reflects an impatience for the benefits of competition
that & free and open markel will bring o bear on anboompestive rachices.
Bt the benefits of the froe market ke tme o be felt. Ina market economy
corstinous chonge genermies soonomic profiis snd oases os g cascniial por
of market mijstment: indoed, this is how a market sysem works (0 accom-
modate o dynamic environment. Short-run above-normal profits are simply
one of the costs of adjustment — costs that are froquently high for rapid
adljustment, but decline for adjustment that takes place over 8 longer period
of dme {one conssquence ol this s that spme aciors of production wre
relatively immobile in tee shon run). Thess sdjustment comts creale the so-
called “barriers o entry” of economies of scale, Mnancial srength, unigue
prodoct, snd locstionsl sdvanmge. However, harriers 1o eniry that are not
created by government regulation, sre, in general_ ephemernl i a free marked
environment. The poini is thal compedition is nol mecessarily an instantne-
DS process, nor are i effects,

Inerference in the competitive proceis that resobis in 3 estnecturing of
the growith possibilities for specific Mrms B quite Lely w impose more coss
on society than the emporary presence of eaploimble marks: power. For
example, the car-hire industry ook the TPC 1o Federal Coun secking 10
ovenum the TPC*s prohibition of complementary air and car-hire services.
The Count found in favour of the industry practce. Competiton prevailed
in spite of what, st firss sight, might have looked like sn allempt 1o erect 8
barrier 10 entry in the form of scale economies and locked-in complementary
services. Consumers, on the other hand, reap of least pant of the efficiency
gaing from these so-called “barriers”.

To understand why the TPC and other agencies engage n overregula-
tion, we need o analyse the internal dynamics of regulawry beresscracies,
on which there i+ an extenskve lileratare. Space procludes us from purssing
this fascinating line of inquiry here. However, the points we have mised in
this paper could uselully comtlon the TPC weaer s o cenaln iemperance in
its approach o its own regulabory sctivity,

Finally we have highlighied sreas of antcompetitive behavioor (hat can
peridst in the bong run bocamse they are buttressed by government begistation
thai regulstes market behaviour lor reasons such as consumes protection,
“orderly marketing”, and so forth., Although some claim tha government
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reguistion of thia kind is founded wpon laudable principles, neverthebess it
has side effects that are frequently in restraing of rade. We have used the
cxample of the professions o establish this point, but we also referred 1o other
areas of government control of markets that are exempt from the ambit of
Agsralinn imde practices

We do net with mhnﬂhum-hhm'm: is the agency
thiat would be best suited to ¢xamine restricthve government practices, nor on
the cther hand do we wish 1o be scen a3 promaoting addinional govermment
activity, However, we foel that there in sulTicient evidence, from several
studies, about the effects of markeung boards, government monopolies, and
the behavigur of cerain unions, o ndicsio hat wvoidable social losses are
large emough o warrant some kind of investigation with a goal of secking
remadial policies. A general exnmination of government restrictive practices
wouid be a umely adjunct 1o the Mlourishing debate on the privatisation of
cerain government monopolics.
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CER and Competition Policy:
A Need for Harmonisation?

Thomas G. Parry

Background

The Closer Econmmic Relations (CER) Agreement betwees Australia mnd
Mew Zealand emerped in 1983 from the previous Mew Teslund Australin
Free Trade Agreement (MAFTA). The CER Agreement is designad o
provide 3 framework within which there will be free trade in poods between
the two countries, subject 1o adequate wafeguards against unfoir competition.
The main clements of the CER Agreement involve the phased removal of
wriffy for most products in the short lerm, and of wrifl quoms and impont
licensing by 1995,

The CER Agroement also provides for the examination of other meas-
wres that can affect trade between the [wo nations as well as broader questions
of ¢loser cooperation in imvestment, raneport and siandarde

The practice of competition policy in the two countries i directly
redevan hoth 1o tnde in goods snd services between the (w0 countries and
o irans-Tasman investment. Indeed, business law, inchsding rade practices
and mergers, has boen identified by both business and governmenis as an arca
requiring closer nisenthon within the CER

Competition policy is primarily esescised by the Trade Practices
Commission (TPC) in Australia and the Commerce Commiszion in Now
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Zealuad, though other instraments of government, wsch 38 forcign inves-
menl suthorites in both countries and the Industries Assistance Commission
in Australia, can play & role in the area of competition policy.

The New Zealand Commerce Act 1986 and the Commerce Comm sxion
have been in place for 8 shoner ume than the Austrution Trade Practices Act
and the TPC. As a result, there are relatively few examples of decisions by
the Commerce Commizsaon and the NZ courts undier the new Act on which
w dmw firm conclusions about differences between the oo countrics
However, there are sufTicient differences betwoen the Acts and some recent
major decisions o sugpest that these may be problems for CER in the area of

policy.

There has been conssderable publicity surrounding some of ihe larger
recent proposed trans- Tasman mergers. Certain decissons by the TPC and
the Commence Commission highlight the potential for harmonisagion in
aspects of competstion policy within the CER framework. In addition o
merger and takoovers, there e other features of compeotition policy covered
Eﬁwmﬂ'mmmhhﬂw

In terms of competition policy, trade practices can be divided inio
provisions nelating w0 the control of conduct by firma that s considered
mnmmmnmamu

The approach 1o miscompetitive conduct is much the same in both countries.
mwhﬁuumhmu'mm
competition” is covered in both the Trade Pracuices Act (s. 45) and the
Commerce Act (5. 27), a5 arc specific forms of conduct. With regand 1o
peneral anticompetitive condact, the wording of the two Acts is very similar.
That s, conduct thet ‘subsiantially lessens competition” n & market is
prohibiod. Powntially imporuant issoes arise with respect (o the interprets-
thon of “markes’ and ‘competition’ in both the conduct and the structire
provisions of the Acta, and these are discunsed below

In sddition to the probibition, subject 0 suthorsation by the (Trade
Practices or Commerce) Commission, of sy conduct that subsiantially
lessens competition, specific practices are also covarad by the condct
sectiond of the two Acts. Prace-fizing and resale price mainienance are per
s legal in both countrics, The misuse of & “subsantial degree of power in
o market’ (Aupstralia) or “dominent position in 8 market” New Zealand),
though allowing for the possibility of suthorisation, s also illegal.
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Exclusive dealing i per s illegal i Australin, bt s not
identified a5 & form of snucompetiidve conduct o New Zealand. There is
Eouxd reason @ believe, however, thal caclusive dealing would be cought in
Mew Zealand under the more general anticompotitive practices that substan-
tially lensen competition o involve the abuse of a dominant position, which
are proscribed under the Commerce Act (Tor exampie, x1. 27 and 36). With
the exception of exclusive dealing, the (wo countries’ approaches 10 restric-
may be o case for replacing the antidumping provikion, pariculary as used
by firma in Australin, with control under the existing reanictive business

soo logisiati

Anticompetitive Siructare

More sigrifican diflerences belween the appnoaches in Amiralia pd New
Zealand, o well 53 podential problems in relation 1o CER, arise in the ares of
miergers and akeovers.

The mom fundemenial difference lies in the procedunes for dealing with
mergers and takeovers. In MNew Zealand, mergers and wheovers falling
within cortmin categonies {mainly threshold levels of shares or dollar values
of wisein) reguire apgroval from the Commerce Commission. In Agsiralia,
the TPC initiaies sction in the event of mergers or keovers that it believes
may resall in of ncrease domingnce 16 the macket. bn Ausiralia there s no
roquirement of notification for ‘clearsnce” purposes, though many compa-
nkes do engage in dialogue with the Commission in order 0 structure a
mergertakeover thal the Commission believes will be accepable ander s. 50

The MNew Zoaland procedure inwolves a requirement for mergers and
miksovers boyond o cenmin assed value o be notified o the Commerce
Commission. The Commerce Commission must either ostablish that the
merger/akeover would not resull in of increase market dominence (clear-
mnco of the mergerfnkeover by the Commission) or, if the mergerfakeover
fmils the dominance west, dewermine that the mergor/tkeover would kead w0 a
benefit w the public that warmants the granting of an suthorisation by the
Commernce Cominission.

Mo clesrance [rovisons for mergendiskeovers exist in the Agsiralian
Trade Pracuces Act. though suthorisation procedures, stmilarly imvolving a
public benefit west, do apply.

Apart from these procedural differences, both countries apply he
"higher threshold' test of “dominance” with respect io mergess snd takeovers,
rather than the “lower threshold” st of “substantially lessen competithon®.
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Definitions: Competition in o Market

The dhesermimatson of muasket boundsnes and the nature of competition within
the market 8o determined have boen the subjoct of conuderable legal and
oconomic debate. This is not the place 10 axplore that dehate. 1n the conteal
of CER isues, however, there are differences in the definitions of key termas
inthe two Acts, and, more importantly, in emerging interpreistions which ame
the cawee of some possible concom.

"Competition” 18 defined in the New Zealand Commence Act s meaning
‘workuble or effective competition’ (5. 3(1)). In the Australian Trade
Practices Act, "competition” is dofined as no more than “competition in a
markei’ (5. 43{3)). The singularly unhelplul definition of competition in the
Aunstralian Act has been compensated for 10 soime extent by reliance on the
Trade Practices Tribonal's view of the criteria for assessing competition in
Re Queensiand Cooperative Milling Association Limited (1976) 8 ALR 481,
which ressonably spproximaie *workable or effective competition”,

Both Acts explicidy allow for sctusl competition from imports in
descrmining the effoct oo competition in a marker. Importantly, only the New
Zealand Act explicidy allows for potential competition from imports of
goods and services (5. 3(3)). In view of the findings with respect 1o
‘dominance by the Now Zealand Commiiasion in recent proposed mergen
(the original finding in Goodman Fielder/Waitie [Decision No. 201 A, and
Amcor/NZ Forest Products [ Decision MNo. 208]), there may be some doubit as
1o whether the Commerce Commission has fully scknowledged the rle of
actual and, more importantly, potential impan competition froem Australian
firma in the relevant marker

The mwo Commissions stll follow sm approach based on scparaie
national markets, while allowing for actual (and, w0 8 lesser catent and
eaplicitonly in New Zealand, potenial) trans- Tasman impor compettion in
delermining the quostion of competition (and, thersby, “dominance ") in the
identified market In Amcor/NZFP, the Commerce Commission found a
probiem of dominance with reapect i Amcor in Mew Fealand, and was
unable @ find sy public benefit grounds for suthorisation, The same
projosal was determined nol 10 have any dominance problems in Aostralu
by the TPC. Clewrly, the application of o rans- Tasman spatinl dimension 1o
the “murket{s)’ (whatever that market may be) would have lead 0 8 quile
different cucome.

There is 8 good case for arguing that, in the context of CER, a single
spatal dimension, encompassing Austulia and New Zealand, should be
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applicd W the “markst” considered by both the Australian and MNew Zoaland
Conmmissions — that is, 8 wider trans- Tesman market for goods and services
within which competition (and the question of dominance) can be assessed.

{As an tmportant askde, this is not an argument for the explici recogni-
tiosn of Australian snd New Fealand sub-markets. The concept of “sub-
market’ has unforunately been constructed as a legsl device in order
permit the competition question 1o foces on anificially narrow markets. Sub-
markets do not exist as such in economics.  [f demand- and supply-side
substitution evidence points ko a separaie markel, then thal is the marker. A
part of that market is mmply that: not 8 scparate market of o “sub-markes”.
Reocognition of trans- T Rema oononmbs s gtk Mequint pImcr rocogni-
thon of the Australis-Mew Zealand spatisl dimenskon in o marked.

“Mlarket’ is defined in both Acts with regand 10 goods or services within
each imdividual country. It is with respoct 10 “‘compotinon” proper that
impors, and hence truns-Tasman rade, are inchuded. “Market” 18 defined
somewhal more fully in the Commerce Act, which explicitly requires the
application of ‘fact and commercial common sense” in the delincation of a
market. The absence of any precisaon in the Auostralian Act has meant that
the courts have largely adopted cconomic ests rather than “commencial
common sease” in the determination of markeis.

Without wishing w be accused of special pleading. | must point oot thal
determining market boandaries acconding 10 commercial common sense” by
the courts, rather than according 1o economic principles, has some major
problemds.  Even though the application of the economic principles of
domand- and supply-side substitution o the identification of 2 market can be
the subjoct of disagreement between different ‘expert economists’, ol beast
the principles are reasonably well agread. The spplication of “commercial
common sonse’, either by ithe Commission, by ouiside caperis, or by the
courts, soems b involve fow if any scoeplod disciplinary principles.

Il the Ausiralisn puthorities loan more wowands applying  aerowes
economic principles, while ihe N7 muthornies ke into scooant brosder and
differences could emerge between the two countries in the entification of
markets, snd therefore in the deisrmination of competition within a market
This comld present problema for mergerns pmd nkeovers and for furiher rons-
Tasman economic imegraion, There may be 8 case, then, for looking more
closcly wl the approach 10 market delineation and the determination of
"oempeiaion in & markel” e pan of the sasessment of mergorn and mkoovers
within snd scross the bwo countries.
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The question of competition in 2 market is docided by the dominance iest in
both coumanes, with paricolar relevance 1o the merger and akeover provi-
sions. ‘Dominance” i defined im the New Zealand Commerce Acy, while il
has been keft to interpretation by the couns i Australia. The elements of the
dominance e inthe Commerce Act (s. 3K} imvolve market share, bechnol -
Oy, access 1 matenials or capital, actual conduct among competitons and
potential competiton, and the conduct of supplicrs and buyers. The explich
recognition of sciors other than market share in the Commerce Act is
imporant. In particular, the role of conduct of participants m the market,
b huding actual and potential countervailing power by sellers and buyers, is
an important cloment. In the shaence of explicii guidance in the Trade
Practices Act, the TPC and the Australian court have not always paid doe
recagmition i market conduct, in luding sctuad snd potential countervailing
poweer, s distingt from stracture,

In the Goodman Ficlder/Wattic merger, recenily reconsidernd by the
Commerce Commission, clearance has been gramied subject 1o the disposnl
of cenain assets in Moor mills and baken® yeast manufacture. The higher
standard of *dominance’ compared 10 ‘lessening of competition”, as well as
the explical recognition of condect and countervailing power in determining
‘dominance’, may polentially unooth the path for mergers/takoovers euam-
med by the New Zealand Commerce Commikasson in fulure. A more stringent
approach to the Aumtralion mergen/akeover provisions in o 50, s sugpested
by some, may lead o u greater divergence between the two couniries’
approaches. The explicit recognition of a trans-Tasman market, rather than
simply trans- Tasman impon competition, appears W he important in order o
maximise the opponunities for trans. Tasman cconomic nlegration witsin
the CER framework.

Clearly, further trans- Tasman ratonaluataon in the produc tion of goods
and services and the improved intemational competitiveness of trans-Tas.
man enterprises would be well served by the adoption of the more explicit
New Zealand approach 0 the question of dominance in both countries, as
well as by the application of a single trans-Tasman spatial dimension 1o the
determination of the 'market’ within which competiion (and, thereby,
dosminance ) iy assessed.

Public Benefi

"Public henelit” considerationa apply in both countries. In Australia a net
public benefil test applies 0 all authorisation applications, while in New
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Fealand the conssderntion of publc benelits s pan of the nocewary suthon-
aation lest, where clearsnce is denied o propossd mergerfiskeover.
TIuisclear thai the consideration of public beneit has boen confined to the
*public’ within the individual countries, maher than invol ving both Austratia
and New Zealand. Thas, in AmoornNZFP, the Commission found that
benefits from the proposed ma er must flow 10 the New Zealand public.
Without making any judgment on the meonts of this particular case, onc mast
wonder whether the Commerce Commission’s decision on authoristson
(leaving aside the clearance question) would have L.xen different if there had
been s explicit consideration of benefits srising from sns-Tasman indegr-
thon, improved resowrce utilisation and cnhanced inemational competitive-
ness. In the context of CER, there is o case for s more explicit recognition
of public benefits associated with trens- Tasman consderations n assessing
mergersfakoovers on both sides of the Taoman,

A Case for Harmonisaiion?

Thiere may be meril in more closely harmonising the approsch o competiton
policy on & wruns-Tasman basis in the following areas:

. MMWM with regulation under resirictive

practices legislation;
¥ #:ﬂ:m-mh—nﬂmuw
"marke1”; mnd

«  caplicitly recognising trans- Tasman issaes in e “public benefit’
test.

Ansdumping laws have boen used by firms in Auamlia sgoins imporns
from all sources, including Mew Zealand. As antidumping laws can be usod
in & frivolous marmer, perticularty w disnept impon sippdics from panticular
sources, there i a case for relying on the predatory pricing provisions of cach
country s restnictive business practices provisions. importanly, imports that
aro procompetitive as pant of competition policy considerations may be
preventad under the lower threshold antidumping laws. "Linfaic® emde laws
muay act st the margin o sn impediomens o free trans-Tasman rade. Sabjea-
ing impons 1o the appropriste restrictive business practice iests, including
predatory pricing, mther than antidumping laws, woold scem 10 be more
appropriate for trans- Tasman trade.

As discussed above, while (ot least actual) impon competition is @ken
into sccount in both countries in conskdenng questions of competition and
dominance, there is no formal recognition of o trans-Tasmman spatial dimen-
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sion w0 the market. This is important in 8 nember of industnies where the
effect of mergers and Lakeovers within one of the countries alone would be
seen a8 very different if o wans- Tasman spatinl dimension was considered,
The issuc is likely © become maore important if there is a review of the
Australian provisions reganding mergers und mkoovers under o 50 11 there
ks a move w apply a lower threahold so that 8 less concentrated structsre in
o market is favoured, then the concept of & trans- Tasman market becomes

imponant. The experience of Enropean mergers and rationali-
satiom s relevant. In many maudtries, full explodtation of economies of scale
and scope scems b0 requiire large enterprises. 'Within the small sconomies of
Aogstralia and Mew Zealsnd, the necesury egraion nd ratonalisation
mum meean & wmall nember of sellern. As the two economies become mose
closcly integrated through wade in goods and services as well s investment,
& single morket (a1 loast spatially) becomes especially sppropriate for
competition policy purposes,

Finally, and following from this last point, closer integration of the two
econamies requires consideration & be given o the trans- Tasman dimensaon
in mmessing public benefit cutcomes. 'While recognising the difficulties in
identifying and evaluating ‘public benefity’, i is clear that closer and
increasing imtegration of the two cconomics necds to be @ken ino account
Improved resowrce utilisation, economics of scale, transport faciors, sapply
reliability, and other beneflis 1o the public from lower prices and the like,
need 1o be viewed within the contest and the realives of CER.
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CER, Competition Law and
Economics

Kerrin M. Vautier

The extent i which competiton law will be discussed in the 1988 roview of
the Australis MNew Zealand Closer Economic Relutions Trade Agreemeni
{CER) remains 1o be soon. Business views, si beast, suggest thai if should
featme as an imporant ilem on the agenda. These vicws an

in this paper, which goes on io track the rise — and fall — of de ‘single
market” as a concept relevant w0 Australasia’s competition laws. In the
comiext of policy ohjectives relating 1o CER and competition law, this paper
raises some importand kssees of inerpretation, paricolarly n respect of the
statutory “public benefit’ tewt for mengers and akeovers. The purposs is (o
show the importance of tese issues in determining whether or not efficient
oulcomes from intervention will be achioved — CER or no CER. This will
lead 1o the overriding conclusion: the need o harmonise lyw and economics
in the design and application of competition law. That is the harmonisation
issne in the comteat of this paper, snd one that is best sddressad in reviews of
our competition Laws rather than in reviews of a bilacral mde agreement.

Progres under CER
The CER Agreement, and the progress within it, have been carly milestones

in New Zapland's drive for 8 less regulsied. more efficient and more
imemationally competitive cconomy: the imperatives for which have boen



Kemmes M, Varmes

well documented. The process of implementing the planned steps in the
Agrecment s notan end in inell, bl rather an imporian: means whereby New
Zealand (amd Australion) busincuses are being forced 10 address the conse-
quences of greater expsure W competitive forces, consistent wiuh mutual
benefii for the iwo countries. I cach couniry in therohy srengthened
economically, CER can truly be a siepping-sione lowards their stronger
individual and joint prescnce in the conteat of inlernational markets. The
bogic s strong for this perspective.

Ium interesting. however, that recent research concloded that, notices-
bly, “in almost all cases fof] joint production [this] is intended for Aus-
tralasian markets. There have boen very few cases of CER resulting in thind
countries being targetnd as markets ...° (Bolland & Thompson, 1987:51).

The concept of a free rade area has hoen the contral thrust (an estimated
86 per cent of trans-Thaman trade is already froe of restrictions, with the
prospect of 90 per cent within a year). but we are now moving very much mio
"socond generation” erritory. Competition law (covering mergers or takeo-
vers and restrictive Urade practices), as pant of the wider focus on commercial
law and regulstion in the CER contest, has conitstently boen rocognised as
one of the sscond gensrution s

Background to lsses

The Nervember 1987 Communigud from the jolnt conlerence of the Australia
New Lealand Buniness Councils made special mention of competition law as
one ol the isues “which would shape the vading relationships beitwoen
| Australia and New Zealund) in the 1990s and beyond”. Indusiry regulation
was pecificall y mentioned s an impedimend 1o the full development of CER
that should be sddressed an a matter of wrgency in the 1988 Minisserial
Review, In fact, pencrally, the Business Councils postulated that *the sim
shoukd be 10 take governments oul of the operative sapects of tans-Tasman
trade. 8 comerstone of the CER concept’,

The Councils went on 10 say that the next “logical mep’ way the
achitvement of 'one market’. While their agenda of key issoes was nid
exhaustive, the cmphasis on the “one market” concept in relation to mergen
and wkeovers was clear. I was specifically in this contest that competition
Low wies referved w, in the following lerms: “The widening of trade practices
and competition Law i both countries [should| reflect the one markel concept
rather than individual countnes of regions in determnations of mergers and
takreovers’. Inkerestingly, this aspect of government regulation appeared ko
be exempt from the Business Councils’ desire ‘o wke governments out of the
operstive Bspects of ans-Tasman trade”,
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AN thas povinit it i3 probably worth relocting on the Back ground o this part
of the Business Councils’ Communiqué. W hat sppears 1o be the onigin of the
porceived “problem’ and 0 what cxient has a practical agenda for reform
evolved?

In 19R7, tw propoacd mengers of powential wans-Tesman signifcance
were rejecied by the Commerce Commbssion: AmconTNE Forest Prodecis
[ Decision No. 208], and Goodman FielderWatte [Decision No. 200 A). (A
revised proposal for the latter merger, ncorpording divestments, was
mhhﬂmtﬂxﬂnhllh”huﬂm
o profound shock 1o the business community. 1t was during and aficr these
cases that s corporaie (or should | say big basiness) view ook shape along
the following lines: oans- Thoman SHCMise] were ROCEEary o provide
enough “clout” w0 opersie globally, by developing iniematonal markets for
exports trough cwnership and the catblishment of brand mames, and
through the achievemeni of acale economics; compamnble sine o competing
organisations was & factor; there was conflicy between the objective of
intesntional competitiveness and “narmow |y focused ' domestic comgpedition
lows: it was imolerable that businesses on both sdes of the Tasman be
encournged 10 work together when differcnt competiton Laws applicd in cach
country — some preference for Australia’s merger or loeover system over
Mew Fealond’s was expressed; il governments wanied the bencflits of CER,
this objective must be facilioted through supporting legislation; becagse
public benefit was 100 hard 10 prove, spplicants for merger or takeover
clearance were disadvantaged: adjustment of an ecomomy should ot be
obstructed — regulatory delays, with their mssocisted costs, inchading
deferred ratonaliaston, were of paricslar conoom,

Such views, expressed by business leaders on both sides of the Tasman,
evidenily had some impact ot ihe political kEvel, The two governmenia
exiended thewr CER agenda 1o cover busincss regulations, nnd the MNew
Fealand Prime Mimister spoke in this consent sbout the spurit of CER and the
need o expand our horizons (The Australion Firnsacial Review, 23 Novem.
ber 1967 He hunted ot “policy scteon” within un scoe leraied CER umetahile,
ihe third sep of which is a review ' look ino harmonising basinesa
regulation and practices in the rwo coontries’. Buauness keaders hove joined
the call for harmonisation of @a and commercial laws, including company
lase, monopoly niles, indistry assistance, and antadumping procedunes. Mr
Lange argued thit the sconombc rakonale for the present CER agends s
compelling, but wia reluctani 1o dec lare himsell on wider questons of MNew
Zealnnd's

mm.mw-m-nu—:nﬂ ihe Hon, David
Caygill, said that the domicile of an aoquiring party does not affect the
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approval procedapncs for merpers and wkeovers under the NZ Commence Act
vy maore than it does under the Australian Trade Practices Act. He said that
the provisions of the two Acts are abready “largely harmonised®, andd that the
usk of balancing such matlers as developments under CER with other
relevanl moses win the respomsability of the Commerce Commison or the
cowrts. But. again, there was hint of 8 policy response: “1o go beyond this
[balancing | approach and 1 widen the definition of ‘market” for the purpose
of pasessing dominance, 10 include both Australia and New Zealand, would
be & uignificant exicnsion of CER mdeed. Perhaps such a siep may emerge
{rom the Treaty"s [ 1988] Review " (VMasional Businers Review, 12 Docember
1967, crnphasis added). Later, the Minister called for * widening the jurisiic-
tion of trade practice rules 1o provide s single code for business and
frrveanmen”,

In coniemplating the forthcoming review of the Commerce Act, the
Minisier indicaied tha he did not have any “significant concerms” with the
basic policy of the Act; nor did he see any noed for a 'fundamental revicw”
ol the Act's provizions of it institutional amangements. Boi significanily,
in view of smaed business concems, Mr Caygill suid thai it would be
appropriate 1o look a1 how the Act is heing administered and the effects of the
docranns made over the two yean since its incoplion (Iniernational Pespec-
ves on the Application of Competition and Consumer Laws, 198T).

This emphasis on evaluation (“the effects of the decisions”) can also be
lixsked st in the context of the Finance Minsster's broader economic state-
mentol |7 December 1987, which viewed economic success being achieved.
inter alia, by “ensuring the community can lake advantage of opponunities
for ihe development of internationally competitive activities”, and by rodu -
ing c0s1 structures,

What appears 10 be emerging is two-fold:  firel, 8 build-up in the
momenium for harmmondsaton wiilin Australasia’s regulstory regime;” s
omd, and related, s ready adoption of the notion of a single market, although
generally this seems o (all shon of conemplating a common externs) werifl
(A customs union in nol an explicit policy objective, although the CER
Agreement prowides for selective application of a common extermal wriff as
u meany of promoting indusiry rabonalisation, and in recognition of posential
intermediair goods problems ) So, why is *single market' being lauded us

There is & unrful distncton here between companbaline and umufoemity, wniform
L it bering am ensentia) pre-roguasite for the CER Agresment i work satisfscto
fily. S Frank Holmes stresses that rempect Tor smd i kerence of mareadiel differences
b weam the 1 wo coumtnes w Gualr compmtible with the spirs and dew edopment of the
CER relstionship. See Halenes ot al., 1986:133.
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suich a useful vehicle for sddressing porcelved problems in the irans- Tasman
regulation of competition and, pamicalary if not exclasively, regulation of
mergers of mkoovers?

Singhe Market

Under the Commerce Act, no person may soqguins or surengthen a dominant
position in & markesl for goods or services within New Zealand. s tiis
goographic houndary (which is clearly relevam 1o the question of nations|
jurisdiction) a problem in the CER context? Does it anduly limis or dision
the results of competition smalysis in respect of mergers of akeovers? The
anawer Lies entirely with the quality of that analysis. Let me explain,

Defining a market is not an end i iself. 1t is an imponant esrting point
for competition snalysas. It is bt one of the three comtral analytical constrocts
— market definition, market concentratisn, and markes eniry conditions —
used for pssessing the naiure and cxteni of the coastralnls oo scgQuinng of
using undue markel power (or dominance). The function of market delini-
tion (and the other tools of analysis) s W0 help organise the relovant
information ia each cose: used wogoiher, these wols e ihe means for
asscssing the hikely responsivencss of both demand and supply 10 a hypo-
thedical non-transitory and non-trivial price bncrease.

What ks crucial therefore in drawing the markest bowndary line — and,
indoed, in employing any of the analytcal wols — & 10 know, lirst, what
information is in and what information is out. Does the defined market
include, for example, only Mew Fealand production; or Mew Zealand
ok ti ve capacivy, or ol New Sealand supply, including scoeal impores?
Pt another wary, 10 what extent has the potential for supply (and demand)
subititutability been acoommodased in the market definition? If potential
competition has boen insaffickently sccommaodaed, the focus then shifis 1o
analysis of anury conaditions.

A high share of o markel within New Zealand, of even s simgle domestic
suppicr in o market, does not therefore of isell prejudice » merger proposal,
prorvided. hat is, that the relevance of each block of information for Bssessing
mgrket povwer 18 undersiood. [n chor. as long s the right questions sre being
anked, wnd all the relevant information is being assembled in one box o
another, no ofe indicator of market circumstances should snificially influ-
ence the ouscome of & progosa] ane wiy or another. 5o, if the dominance test
{discussad below) i properly and consistently applied, the sapply or poten-
tial sopply inio & New Zealond morket, from Auswralis or cliewhers —
inchuding the poasibility of de aovws entry of investment into that msrkey —
wiikd be taken into sccoant
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If dominance is found in a domestic market, that is not the end of the
matier, sinco there is provision in the lw for o public benefil — other than
competition — o justify 8 proposal. How this public benefis test is applied
is much more critical in influenc ing merger or tkeover decishons than would
be the sdoption of & single market framework (see the Public Benefit soction
bedow).

My conclusion ut this poind i that the notion of o single market, whik
conforming in 8 general sense with te spirit of CER, would sppear o have
litde practical significance in the determination of trans-Tasman merger or
askeover proposals. Any suggestion thil the finding of dominance would
damireish in & single market is somewhat Nawed, since — a8 indicated — the
Questions asked in competiton analysis, and the information aeembled,
thould conceptually be the same, irmespective of the particular market
boundary defined.

It were generally more difficult 1o allege dominance in  ungle marker
framework, this would be of listhe comfon io those consumers buying in what
might be more realistically defined wreas of actual or potential competition,
In the shaence of 8 commaon external tandT, how would the dilTercntial impact
of tanils on posential competition be asscesed in o so-called single market?
It iz also mstoresting o reflect how public benefit might be addressed in a
"uingle market” frmmework, given the CER presumptions of mutual gan and
&l dhiseribution of the benefita from free tmde botween the two countrica.
Would & competition agency, in judging the powential Nowhack from a
mierger of koover, be required w seck from applicants an assessment ns o
the likely distribution — snd {aimess — of gains betwoen Australia and New

Now, s the desired effect of promoting the single market concepi o have
built into competition law 8 preference for rans- Tasman mergers over
mergers involving cither Australia o New Zealand and & third country™ 1f
0, how would this fit with the present forcign investment rules, which, in
exsence, are non-discriminatory as &0 the source of foreign investment™ The
CER Agreement is not an ifrvestinent agreernent; bat is the aim o seek formal
change 1o Australia’s and New Zealand's foreign investment rules so that

"However, it could well have swme practicsl significance in respect of trans- Tasmas
irude pracuices. "As well w0 .. formal jodm ventuses, tuere luave boen o marmber af
mformal sgreemens betwern Austialin and New Zraland companies e organise
prodection .. In swme cases & primad reason for @ busines sgreement mther thar s
merper herwoen Toamen partnot (omganies bas been the desirs o s tee Mew
Zeslund Comenerce Act” (Bodlend & Thompeon, 1967:50). it is ineresting s now m
this comienl thal Cenadian competinon law logitimises specialisation agreements
involving sgreement o wiop prodocing particular producs. of servioes.
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they 0o discriminate in favour of Aussralasion-sourced direct investment
{although foreign nvestment nules are typically concemed with uliimate
ownership and control, rather than with the immedime source of invesi-
ment)? The dehate about foreign investment rules Mourished in the early
19805 as particular businesses found the Foreign Investment Review Board,
for cxample, impading investments which they fielt w be legitimised by CER
{see CER — The Business and Law Essentinls, 1983).

The corollary ks why should trans-Tasman morgers and rationalisation
be wrested as supenior 10 monalisation mergers within New Zealand or
wilhin Australia? If the “single market" is embeaced for competition law, it
should not matser where a particular proposal occuns i ths so-called market,

A larther question Mlows from the elimination of protective trade barmiers
and the uingke market otion, namely, how s antidumping legislation o be
treated? 1s antidumping more likely o be gimed ot protecting the interests
of competitors, mther than protecting the competitive process that CER s
designed o promote? Sir Frank Holmes argued thai:

the CER area is not yei sullicienddy akin o 8 single market 10 enable
antidumnpang acuon 1o be replaced by domestic competition Law and (ain
wading law in respect of wans-Tasman unnsctons, as some have
suggesied. (Closer Econowic Relations with Auxiralia Agenda for
Progress, 1986:128)

The same report did, however, acknowlodge that dealing with any *predajory
pricing’ matier under competition law was an important polcy condideration
(pp.52-3), and that both governments weny reviewing thew approsches.
‘The prgument for using competition law s an altemative remeody s that
the economac imipect of prodatory pricing would be the same, irrespoctive ol
the origin of such pricing decision. (Il would not, however, eliminale the
possibility of thind-country antidumping action m cither Australia or New
Zealand, which | enderstand s provided for in the GATT Code.) How
effective 5. 36 of the Commerce Actor w 460l the Trade Practices Act, which
deal with predatory pricing, might be as s remedy is o separaie issue. In New
Zealand's case, dominance has 1o be dewermined before the question of
whether or not thal dominance has been used (or pnticompelitive purpose.
Im conchading this section, | pose the central question of how Lar we want
10 go along the trans- Tasman integration route. How jingoistic do we feel”
A bilateral agreement by its very nature is discriminaiory, &s is pursai of
particular harmonisation targets such as standands and government porchas-
ing. Bulthe more we iniegrate. the more we will have 1o integre — because
each remaining issue will increase in relative imporiance as a facior soen o
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interfers in somme way with rans- Tasman trade and factor mobility. Compe-
tikion rsdes, foreign investment rules and antidumping nales need io be kooked
atogoiher. {1 should be borme in mind, however, that foreign investment and
antidumping rules, wath their kegislatively provided ministerial powers, are
typacally more political than competition law. Hence, sizmpis 10 inegraic
these rules could confuse the issues.) To ilfustrate, what would be the logic
imhaving competition law discriminating between sourcea of investmend nnd
vel remining non-discriminalory foreign investment ruled?  Bul. more
imporantly, what is e sconomic mtionale for having discriminatory
foreign investment rodes in the firm place — given imtemationally mohile
caplml — unce they say nothing aboul the relative efficiency of the favoured
souzroe of invesmment? 1y Elders necessanly betier for Petrocorp and the New
Zealand public than British Gas? Acconding w the government, apparently
sl

Competition, Rationalisation, and Effickency Objectives

Specialisation, rtonalismon and “orderly markeung' is the very langunge
of CER, particularly intra-indostry. Recent rescarch has confirmed that a
very rapdd incroase in intro-industry trans- Tesman ade has been ocourming
{Bollard & Thompeon, 1987). Corporate growth and reorganisation will
occar via intemal expansion, mergers or takeovers, and joint ventures, and,
generally. by a scarch for the most efficient forms of organising cconomic
activiey under conditions of change and uncenainty. (These forma might
evulve for conventional scale-econoiny reasoms or for reasons of minimising
non-trivial transaction costs.) There is & strong expectation thal gans-
Tasman specialisstion snd ratsonal beation will and should continge o occwr,
since these are the very means wherchy CER's restructuring snd efficiency
objoctives will be achieved. This expectation is despite the strong implics-
tion (st some competitors will be *pushed aside” in the process — and left
there

Taking out & competitor, of itiell, is not 8 concern of CER: neither i it
a comncern of competithon liw. But, 1o date, the policy-makers have ghven no
incicatscn that they regard trans- Tasman industry rationalisagion as a gener -
ally superior ohjective in the promalio of competition. The clewr legitimacy
of bath objectives puts & stress on the system when they come into conllict
— & in competition kew when: there is provision for assessing the trade-off
hetween competition loss and efficicncy gain

It may well be that the NZ Court of Appeal's recent judgment on
divestment and other underakings in merger cascs gives added Nexibility ©
the Commerce Commisson in its determinations. In particular, it better
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enables the Commigsion o reconcile the inicrmational mapurations of appli-
canits wiith the pressrvabion of competition i domestc markets. Howover,
in socepting divestimeni proposals for their eaning of marke power concems,
any podential loss of scale, technological or transactional sconoemics fasoci-
mied with the original merger proposal should, presemably, also be waken into
SCoount.

Mew Zealand's low gives primacy b0 competition im us ong ude. Tha
15 comsistent with having fwo competition lasts i (he Act, L. dominance and
*substantial lessening ', as the sole hasis for an initiad soreening of sergers or
takeovers and irade practices, respectively. The long title, snd the prionity it
auggests, alao kesd 1o the ssotory requaremen dut o puhlic benefin (obher
than competition) be grester than sny competitive detriments hefore aathorn -
sation can be given. The question can properly be asked of policy-makers:
" the admonition o make markels operate competitively wo simplistac an
approach in light of legitimate efliciency goals™ (Williasson, 1977:705).

It is then the adminisumti ve standard of prood reguired that will be most
imporant s determining how any compettionelTiciency tade-ofl is as-
aesaed. Bul, befoie mming 1o he public bene o) e, 1 5 smponant 1o so; how
the dominance or competition itesi for mergers or mkeovers has boen
knterpreted by the Now Zealand Commission and upheld by a recent High
Coun judgment {sec News/TNL | Declsion No, 164 ), Magnum/DB [ Decision
MNo. 182], snd Lioa v. Cammierce Commitsion & Orr re Magnum/DB, Chacl
Jusmice High Court pdgment November 1987),

Market Dominance

Comectly applied, the dominance st represenis & high competiion thresh-
obd. While dee Comimission e bossnd 1o cikoe inbo sooont 8 nusmber of {ecuors,
including market share, the Commissaon has inerpreted the cssence of the
dominance concepl iy follows:

... Bominance is & measure of marked power, Being in & "domiunsnt
position” s imerpreted by the Commission, in essence, &8 having
sulMickent market power (cconomic strengthl 1o enable te domannt
party i behave to a6 appreciable extent (o a discrelionary manner
wihihout suffering detrimental effects in the relevant market{s}. This
inlerpreiation stresses independence of belusviowr, L& conduci thal s
pursued independently of the presence, acthons or reachons of evisting
or poiential competitors, purchasers or supplicrs. The interpretation
therefore suggests s lack of restruini on the behavious af the dominant
pany — restrainl that would be pasmed w0 be gosociased with condizions
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of effective competithon ... (Magnum/DB [Decision No. 182], para 77;
emphasis added

Once the Commission is satisfied (as it s required 1o be ) that dominance
is or inlikely w0 be scquired or strengthened, it is the detriments arising from
the dominance that the Commission is bound 1 consider in suthonisstion
proceedings.  According 10 economic theory, there are strong grounds. for
prosuming that the detriments from dominance (as defined) — namely o
reduction in output and a higher price — will result in a direct oo of
allocative efficiency and consumer welfare. [n o mare dymamic sense, there
are fewer, il any. incentives for the dominant firm w innovake and & mainian
of improve guality, service or dexign, for example. Assessing the exient of
thest imfermed loases, of oompetitive detriments, is emontial io the rde-ofT

Under Meew Tealand s mandatory pro-clearsnce system, a bwer compe-
tition threshold woukd (inapproprisiely ) capiure many mare transactsons ancd
subject these 10 8 public benefit s even though, in the absence of endoe
marks! power, any detriments wimild be elasive

Public Benelit

For those (ew mergers or keovers that moet the dominance threshold, snd
that ralse significant concerms in terms of boss of allocative efficiency, the
public benefit threshold is also necessarily high A valid topic for debaie
{raised in the context of CER and its objoctives) is the standand of prool
required of applicants. The following representa some sort of scale for
ilhusirative posposes. First. ata level that is the beast demanding of applicants,
it b been suggestied that proposals in “the spirit of CER should qualify as
being in the public benefit A second level might be that propossls with s
ralionalisstion objective should qualify as publicly beneficial. A thind and
higher standard of prool might require specific guantitative data as 10 ex anie
ecoeamies of scale, for example. in an amempt 0 verdy clams that average
comty of the merged fimm would be less than those of the individual entities
pre-merger. Alan even higher tandand might be the additionn! requirement
that the claimed benefin(s) could not be achieved by means other than the
proposed mergor of keover.  And higher sl might be sn additional
dismibwtive preference, i the effect that benefits be distribaied o particular
groupa of the public, e g the consumen of the products affecied; benelis 1o
these groups would then be sccorded a higher weighting than benefits 1o other
potential recipsents, To assign weights i benefits in this way is antamoun
10 making sn explicil disnbutive udgment.
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Lat us cxmmine these Lisd two requirements, given thal the Comimeroe
Act does nod appear 1o make provision for either, First, it could be argued that
Buthirrtaton procederes relate solely i the maner i hand and vot 10 second-
guessing whether of not the clarmed benefits of o proposal may be acheved
by aliemative means. To deny the opportunity 10 reakise, say, production
eiliciencios, by way of merger, on the groends that theas may eventually be
realised by, sy, internal exponsion, may be permanesily o deny thad

. If, however, aliemative snd leas resirictive mesns were kenti-
feed, and considernd perunent, the relevant question becomes: is any delay
in the realisation of cconomies ouiweighed by ithe rivalry gains from
profibiting the merger?

Second, use of the word ‘public’ sppears © carry no distributive
connotation, excepl that the public be conflined o the particular natkonal
jurisdiction, Also, there seems litlle meri, and certainly linike econoomic
subsiance, i the distincuon berwoen public and priviage beaciil that tends w
underpin legal treatment of distributive questions.  In any case, it can be
argued that resolution of distributive or eqoity tesees shoalbd not be attemped
undier the ambrella of competition bw, which i better suited w elliciency
than income distribution aima based on subjective notions of feimess, As (a
as ranafers between consumen and producers are concerned (wee W illam-
son, 1977711 for s discussion of this ssoe ), these are not geserally aconcem
of economics, and aticmpts 1o quantify and weight them in applying compe-
tition baw are distmcting. Furthermone, it is simply not posible o demon-
srade how prospective benelits will be distribuated over time. Thenefore, any
regjuiremienl io demonairmie thal s poblic benefia be passed on 10 consumer,
for examphe, suggests that applicants will likely fail the public bonofil s,
Irrespertive of the quantum of potential sfficiency gains:; thisis bechme once
dominance (s deflined) s achioved, the incenives (o ensering parcuisr
Mow-on effects, st least in the short lerm, no longer exist.

The Commission has interpressd the Commerce Act 8 meaning thar
detriments from dominance, as they affect consumen in the relevan NZ
marketin), can be weighod againat public benefit from a merger or mkeover
proposal ms 8 whole (Coodman Fleldes/Waitie [Decision Mo, 1A,
para. 259). Thus it has been accepled. st lesst implicitly, that the hikely
beneficiaries of a proposal can be differant from thoss wied are mom Bely
10 be directly and adversely affoceed by it Thas interpretation rocognises that
productive elliciencies may be realised on all ransactions, wheroas mionop-
aly powes may be conlined 1o ong or & fow markets.

In concluding this section, | suggest that the appropruie standand of
proaf sould seem b lie somewhene beiween the extremes of wneaploned
ebectives and asscrtions, and unoguivocal ‘evidence that the alleged benele
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of o proparsal will be realised snd then distribuied in o partcular way, The
Chalrman of the Commerce Commission, on & number of occasions, has
exprossed the view that the “privilege” of dominance (as defined) in an NZ.
market is nof justified simply by claims of public benefit, deriving from
cohanced miemational competitivensss for example. Clarly there are
difficulties in the prospective nature of e public bencf el md in
evalunting efficiency arguments. Whatever the approach adopaed. however,
an important considerstion must be that the standard of prood is the same for
prospective dominance and competitive detriments s it is for prospective
benefi. The potential cost of setting too high a standard of proof in respect
of public benefit claims, say in the CER conext, would be w0 impede
economi sdjostnent and deny of debay real impeovements in sconomic
elfficiency. At the other end of the spectrum, the public stands 1o be
disadvaniaged by fema dhat bocome dominant (sl leas) iemposacily ) and
whoss alleged contribution v efficiency, snd real growth, 15 oot i (act
realised — ot least within a rensonable time frame,

The jory is still out on the public benefil issue; | hope it will contnoe 10
debaie how legal and economic porspectives can be blended in the interpe-
tathon of this pivotal tesi in competition law,

Harmonisation of Competition Law and Foonomics

My overriding conclusion, afier reflecting on CER and competition law, is
that the most critical current issoe in reguinting for competition is the
harmonizstion of competiton law and competiGon economics, Thid is a
much wider and more signaficant isue in porsuing CER. and oaber policy
whjpctived, than is the sugpoetion of a eingle market and preferental oreat-
mend for (rans-Taaman mergers of akoovern.

But there is an mportant caveat here: Institutional srrungements, and the
legal wystem in particular, must have the capacity 1o absorb and reflect the
dimensions of what i roguired i validate the harmonisation of a competiton
law and sconomics perspoctive,

What wach husmoniastion reguired, lirel and foremost, b an explicil,
intemally consistent and coherent oconomic framework, based on sound
economic principles, reflecting real-world benchmarks, that guides the
questions 10 be asked i siscssing market power and efficiency.

As an econnmist, competition negulator, producer, member of the pubilic
and consemer, | would argpoe that the most sppropriste long-term objective
for guiding the design and implemendation of competithon law is economic
efficiency: itself m valued social goal. This objective contemplaies both
allccagive and productive efMiciency, which, wgether, determine the level of
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consamer wellmre, 1.2, the exient 1o which conaumer dermands generally will
be satisfied, given resource limitations, including technology,

Competition law is well suited 10 the promotion of overall efficiency,
and the demarcation between competition law snd other policy instruments
for pursuing other valued social goals should be clear. It is the risk from
fodging the efficiency objoctive in competition Law inonder 10 accommodae
ad hoe imcome dimribution aims, for example, that nceds 10 be avolded.
Cberwise, particularly in view of the sdminiseraive discretion inherenl in
this law, there by & risk of blunbng the effectiveness of § polendially well-
targeied policy instrument.

Conventently, an explicit effciency obective would hamonse well
with CER ohjectives. It would not require discriminatory (and possibly
dissortionary) concessions to those objectives. And, importantly, it would
give groater certainty as to the approach 1o be adopted is competition and
public benefit analyses.

Two lunher observations are nocessary, First, in po way does this
approach distract from the central role of competition in ensuring overall
economic elficiency. Competition remains the most cifiective stimalus for
achieving this objective. However, the difference between s competithon and
an effickency mind-set noads 1o be undorsiood, since competition s not an
end im ltsell. This difference is well dustrated in analysing market entry
conditions: an exercise for which a sound concepiual framework s an
casenitial prerequisiie. Some so-called entry harmers might bn Fact be quile
consistent with efficient outcomes, and yet, given a competition mind-sel,
might tend 10 be reated pejortively as deficiencies in market sractune
Justif ying imorvention. With an efficiency objective, however, the concern
is with those “remediable impodiments’, the remeval of which would be
likely o lead w0 superior social omcomes, judped in elliciency/consumer
wellare terms.

The socond obscrvation is tha an cilicency objective for competinmn
law, and the analytical frumework that thut imjdies, does nolaim o pre- judge
decizion outcomes.  Meither can it be predictive.  The evidentiary barden
remaing. S0 w00 does the noed for critically nascssing the trade -0dT between
competitive detriments and public benefil (in terms of efficiency gains), in
sccondance with the halance of probabilises

It ks alwrays boen & rocognased danger of CER that 1 would discournge
firms from pursuing more outward-kooking strategies. The danger has been
largely modified by our global trade liberalisatson program that is renning in
tandem with removal of trans- Tasman gude barmiers. Bul just o sigmificant
is the internationalisstion of capatal and laboor markets (in addition o goods
and services), assisted in large pan by sdvancing technology. In shon, all
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national economic boundarkes are slowly dissolving ("Get ready for the
Phoonin”, The Econcmust # January 1988:11-12). This raises major long-
term guestions for natsonal economic sovereignty and policy -mak ing auon-
omy, imespective of CER.

Nongtheless, in considenng options for policy harmonisaion within
CER. we mast be akert o the general risk of both countries opting for sysiems
that do not negessanly represent best intemaional practice. In wrnns of the
comparative sysicms approach, which has come o the fare in public policy
asscesment, it is the scarch fof the best operational sysem (consisent with
what i realistically asttninable) that showld be the focus. Furthermore, while
obviously we should be informed by the precedents of interpretation o
approach in another country, there should be no pressure 10 adopt such
procedenin

Al ms competition law s concerned, there is o mmw
in respeci of the harmonisstion of law and economics. This

wm-mmw—uwwm
g hoth New Zealund and Australia in a global setting.
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CER and Competition Law:
A Lawyer’s Perspective

James Farmer

L INTRODUCTION

Pruw 1o 1986, Australia and New Zealand had sdopied quise different legal
approaches 10 the promotion of competition policy. Al least from 1974, in
the form of the Trade Practices Act of that year, Anstralia had followed an
overtly procompelition direction. 1t had also used the courts as the principal
instrament by which the laws in this srea were 0 be enforcad. and, notably,
had given private individisals snd companies who were sdvenely affeciod by
restrictive trade practices and anticompetitive and commercially deceptive
conduct the right o seek injunctive orders, darmages, and other reliel directly
ini the courta.

By contrust, Mew Zealand legislation had lacked sny clear and un-
equivocal wand in favour of competition s the major policy objective, hut,
under the 1975 Commere Act, had sought 1o establish a halancing mecha:-
nism that defined pablic inerest goals in ems not oaly of competition bt
also of industrial and commercial development and effliciency, rasonable
behaviour, resowmice utilisathon, echnologhcal development, employment
OPPOFoles, xXpon trade conskderstions, and the general “well-being of the
people of New Zesland' (5. 2A, 21, B0) see also Farmer, 1985). In addition,
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the Act conferred no private law remedics and enforoement ook place
through a cambersome and largely ineffective adminsirtive machinery.

The Aumtralia New Zealand Closer Economic Relations Trade Agroc-
ment (the CER Agreament), which was executed on 28 March 1984 but was
doemed o have come mtn foroe on | Janusry 1983, has lod 10 New Zealand
tnkiing a racically different direction in its legislative regulation of restrictive
trade practices and other allied maters. In particular, by enasctment of the
Commerce Act 1986 snd the Fair Trading Act 1986, the New Zealand
parfiament has shandoned both the previous public imterest criteria and the
enforcernent machinery of the earlier legisiation, and in their place has opiad
for Australian-type competition objectives and ‘court-centred legialation”
(Borang, 1976:3)

The assimilation of the New Zealand legislation w the model provided
by the Australisn Trade Practices Act 1974 was provoked by the staed
objectives of the CER Agreement, which include the following:

* w strengthen the broader relaionship berween Australia and New

»  w develop closer oconomic relations between the Member Susies
throssgh o mutually beneficial cxpansion of (ree e between New
Zealand and Anstralia;

+  eliminate barmisn o irade betwoen Aostralia snd Mew Zealand in
# gradual snd progressive manner under an agreed umetablc and
with a minimam of disruption; and

«  wdevelop rade between Mew Zealand and Australia under condi-
tiona of fxir competition. (CER Agreement, Anicle 1)

To achiewe these objectives, the Agroement Munther provided for:

*  the progressive reduction and climination within a period of five
years of anifs in both countries on all goods originating in their
respective lerriones (Article 4(3));

= the progressive lberalisation and elimination of quantitative import
restrictions and tarifT quotas on soch goods (Articls $(3));

«  the elimination of revenue duties that discriminate against the
goods originating in and imporiad from the werritory of 8 Member
Sate by comparison 10 the dutics or tsues charged on similar
domestic goods (Aricle T(2))

«  the reduction and elimination of quaniiative expon restrictions on
trmde between both countries (Article 8(1));

* o 'working wwands” the efimination of all expon subsidies and
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export incontives on goods taded in te Area covered by the
Agreement (Article %(1)); and

+  an sctive "working wwands' the climination of proferential treat-
mﬂhhﬂhwhmmm

More specifically, in order 1o emsure the maimwenance of froc trade ander

comparsble conditions of froe trade, the Agreement placed obligauons on the
Member Suies o

+  gxaming the scope for taking action W harmonise reguircments
relating o such matiers as standands, wchnical spociflcations and
and

+  whent appropraie, encourage govermment bodies snd other organi -
suizons mned imstEistions W work towards the harmonisalion of masch

roquircments. {Article 12(1))

Such measares were included bocanse it was thought that the existing
differences in the legal roquircinents refermod 0 were likeely 10 “imipede or
disporn trsde” in and botween Australis and New Zealand (see Arnicle 1202))

Mew Zealand has now responded 1o the directive of CER and the 1985
Commerce Act and Fair Trading Act embrace (he sme concepts and
provisions for enforcement as sre conmined in the Australian Act. True, there
wre differences of demil for cxample, there is no provision in the Mew
Zealand Act expressly prohibitng exclusive dealing, slthough anguabsly it is
eovered indirecily by other sectiona. On the gher hand, the Mew Zealand Act
does nodl contain the Aostrlisn constitional limitstions, and there
ihereiore fo doult &8 0 i application w individaals a5 well as o corpor-
vons. (As 0 possible solutions for dealing with the imerursdictional
problema created by the CER Agreement, see Kirbry, 1984.)

11 is m manier of debase, however, an 10 whether the new trade pricuces
legislaton in New Zenland was cnncted bocause of CER or whether it derived
from the economic policies of the 1984 Labowr Government. Those policies
wene, during the firsl werm of the govermment, implementad with breath-
taking rapidity. The romoval of foreign eachange controls and limits, the
climination of a wide range of subsidics and expon incentives, the progres-
stve tismaniling of import licensmg barmers and the lowering of wriffs, and
the substantial withdrawal of price controds as an instrument of inf latsonery
comirol are & far cry from the decades of price stabilimtion measures, wage
increase controla, and oven &l one time profil mEimisSon proviskons
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pursued by previous sdministrstions, In their place sands Competition, both
domestic and foreign, as the jewel of the government’s economic policy.
Hence the importance of the new Commernce Act and in particular enforce-
mend of ity substantive provisions by privaie law remedies.

An essontial clemeni of the estblishment of competition in New
Zealand isthe opening up of s markets o foreign traders and suppliors. New
Zeakund 15 100 amall @ oconomy for compeliton © be guaranicod among
domestic producers slone: indoed, there has been a well -observed tendency
tn manvy industries wwand monopoly and oligopol v situations. Where impor
licensing barmiers or high tarifTs have existed (usually in the name of fosiering
local manufactaning) such situntions have flourished. The removal of those
barriens has therefore been seen o essontial W0 the creation of & truly
compaiitive environment. As Thomas (1983 104) has observed, ‘protection-
ism is degenermtive on our competitivencer, the apparcal stability of pro-
tecbedd indusery is the economic equd valent of ngor morts when growth and
prosperity depend upon structural change'.

These are the sentiments that the Australian government professes sl
10 expoune. Indeed, the Federal Minister for Industry, Technology and
Commerce, Senator Bution, in 1987 criticised the New Zealand Commence
Commission for refusing o suthorise Amcor Limited 0 ke over New
Lesland Forest Products Limitesd when, so U Minisier esyva, there have been
plenty of New Zealand entreprencurs who have moved successfully nbn
Australis in the wake of the CER Agrecment (The Dominion, 9 Sepiember
I9RT). The fact is, however, thst the Australian Trade Practices Commissson
has alsoy not been slow 10 enforce the Australian Act against New Zealand
companics whose acuons are perceived w nfringe the prorvisions of tat Act:
in particular, the well publicised intervention against the moves of Feliea
Limited 10 ke over Australian whicgoods manufactsrer Email Limiwed
(Austration Fisancial Review, 21 November 1986, S winey Morning MHerald,
7 November 1987; see also funbher below).

Both Commissions, it seems o me, probably acted correctly in ierms of
the provissons. of the statutes they are charged o adminiser, and political
appeals w CER are hardly helpful. This is not w0 say that there is not 8 case
fior expanding & both Acts the definition of “market’ beyond their present
nustional and territorial limits (ss. 3(1) and 4 of the NZ Commerce Act 1986
= 4Eof the Auntralian Trade Practices Act 1974; and compare the arguments
wentlated 10 the Commerce Commission in the Goodman Fielder/W attie
case [Decision No, 201/201A] snd the Amcor™NZFF case [Decision No.
2080 — a matter i which | shall retrn but which, il should be noted, is

ultimately & decision for the respective governments (including tha of
Sermor Bution) 1o ke,
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m. FREE TRADE AND FAIR COMPETITION

Tt should be noted that the goal of developing free trade berween Apstrabia
and New Zealand propoanded n the CER Trade Agreement is expresiy
linked o what ks described as “conditions of fair competition”. This sconrds
with the view of the Ovganisation for Economic Cooperation snd Devebop.
menl (DECD), staied an follows

trade policy measures that result in barrien 10 nlernational trade can
have smportant detrimental effects on domestic marke! struCtures by
diminishing competition. For example, a trade policy that permita
domesc firms o coordinase their exports in a cartel-bke manner may
wealkien competition W the cxlent thal expor coordination also facih-
tates coandination of domestic sales. On the other hand, trade policy that
permits 3 froe Mow of imports & Likely 10 cause domestic markets o
behave maore competitively. This, wade policy can ciiher significanty
promoic or iubstuntially impede te copnomic goals of competition
policy. With national economics being increasingly limitad and inter-
dependent, trade liberalisation policies mainuain a climae conducive
the effective functoning of competition in naional and iniernstionsl
markets. (OECD, 1974:R7, para. 235)

The reference 1o “fair® competition in the CER Agreement should be
emphasiscd. Laws regulating unfasr trade of pracing practces seek w ad just
‘competitive disequilibria brought aboul by unfar snd injurious import
pricing practices”, bist, &3 haa also been remarked by the OECD (1974:112-
3, para. 122}, the enforcement of fair wrading laws, soch & antidemping
legislation, can in certain CaCUMSLANCes rEsErict COMPELon by raising entry
barriers bo foreign competiors. Whale competrton laws and fair wading laws
both seek 1o reshovo artificial market distortions, there are important differ-
cnoes in the natune of the interests protecied and the manner ko which the laws
operate. In general, competition Lyws are not concerned 0 protect compet-
tiars but rather to maintan an environment i whch waders or supplicrs can
compete with squal oppontunity. On the other bund, lows that seck w0 prohiba
dumpsng and to impose counervakling duties on mporters whoare perceived
o be pricing their product "unfairly” in relation © their conts or pricing
policies in their country of ongin are effectively (1 not in strict theory ) aimed
mare @ proecting local supplicri.  This has given rise w concems by the
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OECD that much fuir trding laws may be used for antcompetitive parposes,
that is w0 ‘reduce competition in domestic markets, particularty where high
levels of concentration already exisl, ihrough the Toreclosure off foreign
firma” (OECD, 1974:1 18, para. 344),

Anstralia, particularty, has boen sccused by New Zoaland interests of
abusing its snthdumping kews under the fair trading hanner 5o a8 1o prevent
New Zealand exponers from competing in Australisn markets. Al lead in
one reponed case — Tosman Timber Limiied v, Minisier for fndusiry and
Compmerce 46 (198Y) ALR 149 (cf. Feliex Reidrubber Lid v. Mininer for
Induniry and Commerce [1983] 46 ALR 171) — » Federal Court Judge
agreed with them. In that case, an order for review was succesafully sought
by Mew Lealand exponer snd Australian importers of New Zealand Uimbser
againm the imposition of couniervailing duties and cash securities. [t was
ihown that, by taking inin sccount extraneous financial conuiderations other
than just the smounts of expont subsidy received by the exponer, the
Australian dopartment had fined a rate of duty that precloded them from
seliing timber competitively in Australin. The Judge sounded this waming:

The ultimates pieer is o impose countervialing diates and they midst not
excoed ihe amount of the subsidy. That is fundamental w the notion of
the power, [t is entirely antithetic o the power that ji be exercised in
order w0 protect local industry by driving foreign goods ot of the
Australian markel. The mere existence of & subsidy docs not entithe the
Australian government o impose countervailing duty under the Act
The Mipiser must be satisfied of matenial injury 10 sn Australian
industry by reason of the subsidy. Then the occasion for the exercise of
the power arises, bul the power (s 1o neutralise of counleract the subsady,
nod o penalise forcign taders. (46 ALR 149, 169)

Further criticisma were levelled by Professor F.H. Gruen of the Austra-
lian National University, who was commassioned by the Minisier 1o review
the legilation relating to antidumping snd countervailing duties. In repon.-
ing in March 1986, Professor Groen found that Australia makes greater use
of antidumping action than other comparable countries and that this had the
potential 10 frostrate the achievement of other government objectives in the
wrem of industry, trade, competition, and economic policy. He referned
lurther i complaints by many of Australia’s trading pariners and 1o the fac
thal an antidumping regime thit was ‘extremely wide ranging and ... biased
towards the local manufactorer” (Grucn, 1986) was likely o cause problems
1o Agstralinn exporters.
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The response i the Gruon Report of Senator Buion, the Minister in
charge of the depanment adminisiering the antidumping provisions, was in
unditional, unashamed, prosectionist mould. 17 Aastralia “was w rasonalise
prodection ”, he said, “it is cssential thal manufsciorers here were nol subject
o imjury from prodocts imported st prices below those which they are sold
in the country of origin® (Pres Release | 38786, 30 Ocwber 1986). Despite
this apparent sdherence 0 mn emphasis on prolectionism, the Minister has
nevertheless sccepied the need for some changes, and s antichumping
tribunal (within, rather than independent of, the depanmen) is wo be estah-
lished by legislation and charged with the function of making recommends-
thons 40 the Minister on the nead for sction in any particula case. Whether
these changes are cosmetic only and will fail o disrupd entrenched attitudes
wilhin the Australisn depanment remasns io be soen. The catablivhment of
review machinery within the department rather than independently of it does
nof give cause for optimism,

There has been hardly any enforcement of the comparabie Mew Jealand
scctions — until very recently contained in se. 1BSA- IRAE of the Customs
Act 1966, The most notable occasion was the bricl Marry caused by the
imposivion of dutics on Fomers Lager imponed into New Zealand, dutie s that
were mupidly withdmawn sfier High Coun procecdings wer instituted.  In
June | 986, however, a docision was mken by the New Zealand government
0 sccept the GATT antidumping code and o cnact leglalsion thal would
conform with the requirements of that code. Al the same ume, o Working
Party was entablished 1o review eximtng leghilation and procedures and 1o
recomimend sny changes thal would mprove the ability of the government
w respond i complaings of dumping practices. The resali of te Waorking
Party's deliberastions was the replacement of the above sctions of the
Customa Act by a new Pant VA (s 1B6A- 1REP), enacted by the Cusioms
Amendment (Mo ) Act 1987, and & new Temporary Salegumds Authowities
Act 1987, I is beyond ihe scope of tis paper o review the detal of this
legisiation, bat it must be sid that it containg all the machinery and all the
POWErS NeceaRary 10 put i the shutters againt foreijgh competition, i it i fek
expedient 1o do sy an objective that was, however, denbed by the Warking

It had in fact boen argoed by Treasury o the Working Party thal dunping
is gencrally w be regarded as being favourable w the country receiving the
goods, that there was no general case for siopping other countries sclling
goods 10 New Zealand at prices below their production coss, and that any
sntidumping procedures adopied shoukd “only parallel the Commerce Act
proviskons for anticompetitive aspects of predatory pricing on the basts thar
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the economic impacts of predatory pricing ane the same ameapoctive of
whether prediatory pricing originates overseas of locally” (Review of the New
Fealand Antidumping and Countervailing Le gislation, Report 1 July 1986,
paras. 1.1.6-1 LB}, That view was ultimately rejected by the Working Party,
whach sasd that “it i genemlly accopted imemationally that action agrins
these practices is rensonable when injury is being caused 1o domestic
prodection” (pars. 3.1.9). While also rejecting protectionist arguments, the
Working Party claimed that its recommendations would “result in s sysiem
that provides an effactive, fast and reasonsbly scoedsible response W0 injuri-
s dofmping without at the same time constituting an unjustifiable impedi-
meend 10 inkemational tmde, or unduly negating the benefits of iniematsonal
cosmpetition’ (parm. 3.1.11),

luseems 1o me that the more Wlerant attitnde of New Zealand 1o dumping
i likely 10 lead 0 some tension between it and Asstralia, particularly as
Article 15 of the CER Agreement suthortscs cach country to levy antidump-
ing, duties in respect of goods imporied from the other provided only that it
haw devermunod that dumping has occurred and that it has caused or threatens
10 cause matcrial injury 10 an established industry, or material retardstion of
the establishment of an indusary. It is true, however, that there is an obligation
o consolt with the other member sate. Somewhat similar provisions sre
contained in Article 16in relation o countervailing duties on imporsed goods
that enjoy the benefit of a subsidy from the stale of onigin of those goods. 1f
the objectives of the CER Agrement are w0 be property fulfilled, these
Articles may need 10 be cither repealed or at least substantially modified so
as 0 limit considerably the legitimate occasions when antidomping o
countervailing duties can be imposed on goods from the other Member Sute

Ome other relevant maner that has given rise 10 concern is the making of
bousty payments o varsoos industries by the federal government.  Such
payments are in the natre of subsidies. They have hitherio appeared 1o be
outside the scope of lows relating 10 sntidumping or cosntervalling duties.
The 1988 Review of the CER Agreement conducted by the Australian and
Mew Zealand Covernments has now lod toa brond agresment that from 1990
there should be no projective measures operating hetween e (wo countries.
Whike s this time the detail snd the scope of that agreement ane yet Lo be geen
in erms of new proposed legislation for cach country, it would seem tha
henceforth neither antidumping provisions o comiervailing duties nor
bounty payments will be sble o be used as proteciion against mpor
berwoen Ausiralia and New Zealand. The existing Laws o relation w third
countries will remain unaffecied by this agreement.
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I LOCAL AND AUSTRALASIAN MARKETS

Thiere has hoen considernble discussion (some of it, such na Sensor Bution”s
criticisma of the Amcor decision, emotive snd ill-informed) of the market
lim itations imposed by the Commerce Commission. A carory perusal of the
definition of *market’ contsined in the Commerce Act {which the Commerce
Commission ts bound by law to obaerve), and the equivalent section of the
Aunstralian Act, will muske i plain that the legad recogmiion of mn Ao lssian
market can be achicved only by legislative change. Section 1) defines a
‘market’ a5 menning ‘3 market for goods o services withia New Zealand
-.." Similarty, x. 4E of the Australisn Act defines a "markei’ as meaning ‘a
market in Awstralia . This is not 1o sy, however, that competition within
o market is determined in solation of snd withoul reference 1o foreign
traders. To the contrary, foreign traders may have & very important impact
on the ocal marksd, o leas 50 kong ot they have socess o that marked for their
gonds and services. Centainly, the degree of accessibility 10 8 domestic
marke: will deicrming the extenl o which competition aad iis atiendani
phenomena — cowt, price, quality snd technological development and new
product inbovation — are preseni in the markel. Conversels, proloctionism
through trade barriers is bilely 1o have snticompetitive effects within the local
murkets and resull in serioos produoction and marketing inefficiencies, whech
im the long run are bome by the conmumer snd the xpayer.

The role of impornad goods in a local market is expressly recognised by
both the Australian and the New Zealand Acts. In particular, & 4(1) of the
Australian Act defines ‘competition’ as including compeution from im-
ported goods of from services rendered by persoms mot resident or not
carying on business in Ausralia, and 4. 33} of the New Zealand Act s in
somewhat similar werms. It should be poted, however, thal it ks not just the
presence of unporiad goods or services that crestes or enhances compe tition
i domestic markel. 1t s enough if, through the absence of unport licenung
and other prohibitory of quantiative barmers, there is o potential shility o
bring in imports in the evend that local supphers are minded 1o sell & prices
and trade on erms less favoursble w the consumer than hoss at which
lnponers can supply.

The importance of the potentiality of competidon as an clement of
defining & competitive environment had been emphasised n the classic
sialement by the Assirslism Trade Practices Tribunal in Be Queensland
Cooperative Milling Association Limited {1976) 8 ALR 481, 516, as o the
ebements of markel structure. The most important of these, the Tribunal said,
wak the “height of barriers w entry, that is the case with whichsew firms may
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enter nd secure a viable market’. Tt was that threat of endry, the Tribunal
conc luded. that ‘operates as the ultimate regulator of competitive conduct’.

Ie this respect. so long as there e no artificial or cxcessive impon
licensing or arifT harriers o entry, the ability of foreign traders 1o import theis
goods or services imo New Zealand (whether or sot they in fact do so)
provides the critical deserminant of the exient of competition within the New
Zealand marker The decision of the New Zealand High Court in Fletcher
Metal Limited v. Commerce Commicsion (1986) 6 NZAR 13 provides a
good illustration of the principle. In that case, the Commission had refused
consent 0 two Fleicher Challenge subsidianies acquiring a controlling
migrest in Pacific Sieel Limised, which was a monopoly producer in New
Zealaml of sicel wire rod and reinforcing rod and bar. The Fleicher Group
held a strong downstresm podiem i secondary phase manufsciurmg and in
distributson, retail and user levels in the steel inckastry. The Commission wok
the vigw thil the takeover would have adverse vertcal integration effects and
discoenied the poasibility of the cstablishment of competition through the
relaxaiion of iMpon restrcuons as bemng o uRCenan.

On sppeal, however, the Coun reaffirmed that it is “the powentiality of
new suppliers which schieves efficient competiion’, that it was ‘not only
actual competition which as it were “keeps o trader honest™, bat that
" potential competition can be equally salowry in producing that same result’
(pA43L The Coun then set oul the program that had been snnounced by the
Minister of Trade snd Indusary for the progrossive removal of import
licessing and lowening of tarilTs and concluded that *the potential competi-
tioh & created s sufficient o render anticompetitive behavioar on the pan
of Fleicher s interesis unlikely” (p43). A Fletcher-controlled Pacific Sieel,
wilh the lifting of import restrictions, the Court said, “could not afford 10
alicnate cusomen and couse them 10 tum W kmports for their supplics, nor
could it afford 1o suffer loss of demand and risk the inability w compete with
impons on maticrs of price” (p42, and see p41). The same approsch wi
wken by the Court in relation i a somewhat similar appeal by & rival bidder
for cmol of Pacific Swel in New Zealand Steel Limited v, Commerce
Commitsion [ 19868) & NZAR 97, in which it was said

it i mod meecegaary there be “firm indications’ W influence prices on the
New Zealand marker The likelibood of potential competiion is
mulficient so that if prices charged by the New Zealand companies
bocome inflated then wsers of their producis have the ability w impon
firoen overseas markets, (p. 103)

I8



CER axp Cosrerrrmaos Laws A Lavwymn s PEnsmi-tve

Clearly, therefare, the acoessibility of imported goods 10 8 domestic
market iacritical component in determining the extent io which competition
(inchuding potentinl competition) exnss mn that market

1v. ANTICOMPETITIVE EFFECTS ON THE LOCAL MAR-
KET OF OVERSEAS CONDUCT

With the growth of international tridde has come mn increasing awareness of
the [act that avticompetiti ve conduct in foreign countries can have significant
cffecison local commerce. The outstanding examiple in recent tmes has heen
the OPEC cane! operatod by the principal otl-producing countries, whise
pric ing snd production palicies have been the major determ inant of o prices,
principally (bt not exchesively) in the non-oil-producing coumtries that
comprise the users of oil products (see the discussion below of the OPEC
litigation), Aroeds & Tuomer (1978:260) give numerous examples of the
kinddx of situstions where in the United States kocal conditions of supply and
price have been found w be affecied by the conduct of foreign suppliers o
of colluion (direct of indirect) between local and foreign supplicrs:

Egropean aluminium producers might agree o curtail teir prodaction
and thebr exports o the United Susies, perhuapes in the hope that American
producers would curtail their exports 1o Egrope.  Or American lirms
might agres 1o limit their exports or imports. Or American and forekgn
prodocers of a product might agres on the prices they will charge in some
third coumtry.

The extension of American antirust lws 1o foreign trade 10 deal with these
sitmations has, s Arceds and Temer comment, "genersied wide contro-
versy’, but US legislators and the cowrts have nevertheless estahlishod thai
"conduct, whether ot home or shroad, can be reached by (US| antitrust laws
whaen it alfects competition withsn the United States of expon competition
From the United States {197R:255; and see the Australian renction, discussed
below, o the decision in particalar of Timberlane Lusber Co. v, Bank of
America [1977] Trade Cas.6l, 233).

Ewven in the United States, bovwever, il has boen acknowledged that the
scope of linbility in respect of anticompetitive conduct occarring abroad
must be hmited if all international economic conduct is nol o be examined
bry the United States couns with a consequential intresion on the sovereigniy
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of other setes. The solution has been 1o confine Habibity by operation of the
doctring of "locus of effects’ — that in, sccording w the effect within the
jurisadiction of conduct wheresoever occurring. The landmark docision thu
lakd dowen this approach wis United Staies v, Alcoa Aliesinem Co (1945) 148
F.2d 416 (and sce Sieele v. Bulova Watch Co. [1952] 334 US 280). In 1945
& Camsdian corporstion, Alcoa Aluminem, which was owned by American
imeresta and subject o porsonal jurisdiction in the United Staie, was held io
have hreachod the Sherman Act by vinue of srrangements entered into with
a Furopean producer of aluminiam under which the lxtier agroed thist it wiould
nod sell aluminiam in the Unised States in snticipation that Alcos woald
theretry not sell it products in Europe.

The coun in the Alcoa case imposed as 8 limitation on the locas of cffects
principle a roquircment that the partics 10 the antitrest srmangement should
have intended the effect complained of  Subsequently, however, the coarts
in the Umited States have developed s more sophisticatod approach o the
probiem. which is ilended 10 enable the coun 1o halance a number of facion
in descrmining whether or nol 0 exert an extra-terrionial jurisdiction over
foresgn anticompetitive conduct. In particular, as illustrased in the celebrated
case of Timberlane Linber Co, v. Bank of America (1976) 549 F.24, 597,
consderations of miermational comity and of foreign lew and policy have
been introduced into te equation. Mevertheless, the faci that condoct ha
anticompetitive effects in a foreign country has not been sufficient 1o give the
United Susies counts jurisdiction in the absence of some cognisable injury o
United Stnies commarce ' (United States v. Westinghowse Eleciric Corpora-
ton [1978] 471 F.Supp. 532, 42, aiTd 1981 Trade Cas. 64112; and see AGS
Eleciric v, BSR (1977) 460 F.Supp. 707; National Bank of Canada v.
Imterbvank Card Association 1980-81 [1981) Trade Cax. 63836; Arcoda &
Turmer, 1982 103)

[t can be argued that sommewhat similar resulis are obwined in Australia
and New Zealand (10 dilfening degrees) by the limited extrs-termitorial effect
given by the respective matutes. Thus, 5. 4 of the New Zesland Act (and, with
consequential changes, . 3 of the Fair Trading Act 1986) simply resds

This Actexionds 1o the engaging in conduct outside New Zeoaland by any
persom resident or carrying on basiness in New Zealmnd io the exient thag
such conduct affects a marke! in Now Zealand.

Section 5 of the Australian Act is w similar effect save that, by legislative
amendment in 1986, in any sction in which damages o cenain other relief
{but not incloding injunctive relicf) is sought, it Is now necessary 1 obtain
the consent of the Minisier before replying on conduct of the kind described

180



CER asn Cosrernon Law: A Liwvm™s Pomssacrive

in 5. $(1) and 5(2). By 5. 5(3), the Minister i direcied not 10 give consent
whare, in has or her opinion, either the law of the country in which the condoct
occurmed required or specifically authorised sach conduct, of it is in the
nagional ingeress the consent be given. Quite clearly . these requirements have
been nscried bocanse of conmderations of staim sovercignty and comity
It W M.

V. CONTROL OF LOCAL CONDUCT HAVING ANTICOM-
PETITIVE EFFECTS OVERSEAS

It is sugpeswed that the cours may well be able o restrain of regulaie conduct
occuring within their jurisdiction that has o bocal aaticompetitive effects
but that does damage a kocal trader in its export markets. Two examples will
illustrute this point.

The first was the bid during 1986 by an Australian subsidiary of Feliex
Mew Zealand Limited w take over the Australisn whitegoods manufacturer,
Email Limited United. This case raised many of the issues confronted by the
LIS courts in considering the impact of foreign conduct on local markets.
Felex was 50 per cent owned by Equiticorp Holdings Limited, snother New
Zealand company, which in tum held 116 per cent of Fisher & Paykel NZ
Limited. Fisher & Paykel dominated the NZ whilegoods markes and both
exponed w Agsiralis and imporied w0 New Zealand from Hoover of Austra-
lka In Australia, it sold goods 1w Email and 1o GEC, s competitor of Email

Following the sanouncement of the Feliex tad, the Asstralion Trmde
Practces Comenissson wrioke i Fellex ssking it 1o withdraw mnd threstenmg
sction in the Federal Coun in the event that that request was nof meet. Feltex

complied, shhough indicating that it might yot try again, TFEM
Robent MoComas explained his concemn about the bid m the followsng wiy:

If ... comtrol of Email is scquired, and i, for exsmple, Fiaher & Paykel
decides w buy from Email, racher than from Hoover, thal has an impact
upon Hoover's competitiveness in Australin because, we would svy,
Feltes, would be in g stronger position than Email u dominate because,
through the commaon link of Equitconp sharcholding, i could reasoma-
bly expoct that thase investments woubd be ran sympathetically miher
than in vigorous competition with one another. And il Emadl ook
butiness that Hoower i now enjoying. even though il i export basine,
it all adds 1o profissbiliry through efficiency of production and so on.

... What we say is that Equiticorp can clearly zen influence over this
markel because i has de facto control. We say it can exent substsntial
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influence that way because it has joint control. 1 it chooses 1o witkhold
its support, it frostmies Fisher & Paykel ... We're looking st what
Equiticorp’s potential power is. So ance we cstablish that Equiticorp is
in & pasition o cxen & suhstantial degree of infecnce over thai and this,
then the wury that this operates enables us 0 argue thal there is an
amociation fnking Fisher & Paykel and Email .. (The Auwsralion
Finaacial Review, 21 November 1086, p.54)

The view of the TPC was that the Feliex bid for Email was governed by 5. 50
of the Trade Practices Act (AFR, 21 November 1986, Sydney Morning
Herald, T November 1986, p. 17, Section 50 prohibits a corpomition from
scquiring, directly or indirectly, thares in the capital or any asscts of 8 body
caorpornie if, asa resull, the corporation would be, or fikely o be, in o position
1o dominale 8 markst o @ substantially srengthen its power 1o dominale a
ket

The second example of abuse of local market power that damages a local
manufscturer in his expon market comes from Exrope and arose i the Courn
of Justice of the European Communitbes in /axtinue Chemioterapice laliane
5 p A and Commercial Solvents Corporation v. Commirnon of the Exropean
Communities (1974) CMLR 309. In that case, the Count considened the
effect of Anicle &6 of the Treaty of Rome, which prohibits an abuse of a
dominant posion within the Common Market or in o substantal part of i,
in relation W the refussl of 8 monopoly producer of 8 certain product called
etham buol 1o supply Zoja, an lalion company . Zog required the product o
manufacture certwn products of its own (antituberculosis drugs), 90 per cem
of which it sold outside the Common Market and in particular 10 third-world
countries. 11 was argued agninst Zoga that any shuse of dominamt position by
the Commercial Solvents Group in respect of its prodisct ethambulol was not
regulmed by Aruicle #6 because, sccording 1o it lieral meaning, the article
prohibited sbuse only ‘in 50 far a8 it may affect pade between membor
Suses’. This argoment was regected by the Coort, which sad:

The Commumity authorines must , .. condider all the consequences of the
conduct complained of for the competitive structure in the Common
Market withowt distinguishing berween production mended for sale
within the Market and that intended for export. When an undentaking in
a dominant position within the Commaon Market sbusively exploits its
position in such o way thad a competitor in the Common Markes s likely

"1 grutoful 1o senior officers of g TPC who kindly wepplied me with this mauerial
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10 be eliminased, it docs not matter whether the conduct relnies W the
latter"s exports or mde within the Common Market, once il has heen
establizhed that this chimination will have repercissions on the compet-
tive structure within the Common Markel

Mhmumnuwuuwmuumu
Coun of juristiction insofar as there was found 10 be an sntcompentive
effect an production activity and hence on the competitive strocture (in a
broad sense) within the purtsdiction.

vl THE TENSION BETWEEN COMPETITIVE CONTROLS
OF FOREIGN COMMERCE AND STATE SOVER-
EIGNTY

Tt will e seen from what is eaid above that many of the complaints that the
MNew Zealand and Australian Acts lack the necessary extra-iarmitorial opers-
mnﬂnmmmwmm
degree of extra-isrrioniality that prescnily exisls. No doubl, that process
could be wken further by legislative amendment. However, the desire ol
economists 1o achicve such a result wkes little or no account of poliucal
mﬂulmmmmmﬁuh-ﬂ
policy. hm+hhluhminhdlhuum-lminﬂ
application of competition laws ineviably clashes with fundamental con-
cepts of stale sovercignry. Al common law, the cours will not enterain a
m:haﬂnhﬂmmmlumm
(Foknstone v. Pediar [1921]2 AC 262, 290). Conversely, however, they will
not allow the enforcement, directly or indirectly, of foreign revenue laws
(Governmens of India v, Taylor [1955] AC 491), or peral laws (Banco de
thﬂj-v.ﬂnﬁhu#hh-rmllﬂﬂlﬂlm:rhﬁp
Laws of expropriation that are discriminatory in characier (Oppenheimer v.
Battermold (Inspector of Taxes) [1975] 1 All ER 538; Re Melbert Wagg and
Co. Lad. [1956] Ch. 323).

The “sct of state’ doctrine will preciode any action against a foreign
mﬁmuﬁlhmmh-wm
{American Banana Co. v. Unlted Fruit Co. [1909] 213 US 347, 357-8), and
may also provide a defence 0 an individual who either scts on instructions
of a foreign government or induces it 1 act anticomperitively, Thus, if was
held in Interamerican Ref. Corp. v. Texmco Maracaibo (1970} 307 F Supp.
1291 that an sntitust action would not lie against 4 prveie party in
Vencruela, who, on instructions from the Vencruclan govemment, refused
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10 selloil to the plaintiff. “When a nation compels a trade practice”, the coun
s, “firms there have no choice but 10 obey. Acts of business become
cffectively acts of the sovercign’ (p.1298: sce also Arceds & Tumer,
1978:273).

Some recent US decisions, howeover, indicate that not every sction of a
foreign government or foreign stae-orwnod emterprise is protected by the act
of stawe docurine. Thus, in Oubosed Marine Corporation v, Pesetal (1978)
461 FSupp. J84, 197 (see also Amceda & Tarmner, | 982:106), it was held that
& stmc-owned enderprise formed for the purpose of trade and doing bukincss
b idee Ulnikted Stades wis ol mmune from a sult for predutory pricing. This
acconts with what is usually called the commercial activity exception o the
doctrine of soversign immunity (s docirine closely allied © that of act of
state, lthough in theory st keast distinct from i), Than, in the House of Lords
in Rakimsoola v, Mizam of Hyderabad (1958} AC 379, 422, Lord Denning
said that no pround existed for graming sovercign immanity where s dispute
within the wemitorial jurisdiction concemed * the commercial ransactions af
aforeign government { whother carmied on by its own departments of agenc it
of by senting ap separate kegal entitied)’ .

I is temping 10 conclude thisl, where the subject activity of o foreign
povermment of governmentsl apency i commential in mstere, e cowrts will
haokd tha they have jurisdiction over it at least where it mkes place within the
territory in which the cournt is sinting. However, commercial activities may
be = imcrwined with sensitive political and sovercignty issues that the
courts will decline purisdiction.

A graphic recent mstance of this is the US decision in Jaternational
Avwciation of Machinisty and Aerospace Workers v, OPEC (1979) 477
F Supp. 553 (ail"d Trade Cus. 64143; sec alwo Areeds & Tumer, 1982 106-
B). In this case it was held that the Coun kached jurisdiction wo hear s claim
that the price-lixing activines of OPEC breached US antirust laws. The
Court of Appeals of the 9th Circait said:

The imponance of the allegad price-fixing activity 10 the OPEC nations
cannol be ignored.  Consideration of thetr sovereignty cannol be
separsied from their near total dependence on oll .. decigions aboul ol
arc the essence of sovereignty o the OPEC nations. (1981 Trade Cas
6 143, i THRS4)

There was no doubd, the Cown said, that ‘the United States has o grave intorest
in the petro-politics of te Middle East or that the foreign policy arms of the
exccutive and legislative branches are intimaiely involved in this sensitive
wrea” (Trade Cas. at T6E56); hence, the courts *should ot enter at the will of
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livigants inio a delicaie area of foreign policy which the exscutive and
legislative branches have chosen 1o approach with restraint” (Trade Cas. m
THAST).

Quite aparn from any common law principle of the kind jusy discossed,
it is w0 be moded that both Awstralia and New Zealand (in common with the
Unated Kingdom and some other counaries) have cnacied what is sometimes
called “blocking legislation’ (sce Tonking, OCH Trade Practices Re-
porter-9109-124). This has boen designed 10 protect ciisens of those
compnitries from being subjected i the antitrust laws of other countrics and in
particular of the LS.

In Australia, the current statulory provision is the Foreign Proceedings
(Excess of Jurisdiction) Act 1984 (replacing the Foreign Proceedings [Pro-
hibtton of Cermin Evidence] Act 1976 and the Foreign Antirast Judgments
[Restriction of Enforcement | Act 1979). The need for legislanon of this kind
mrose oul of proceedings for teble desmages isoed i the US by Westing-
house Electric Corporation sgainst a member of American and loreign
{inchuding Australian) uranium producers and the subsequens issoe of ke
of reques io the Supreme Courn of New South Walkes (lor a comprebenil ve
discussion of this case and the resulting legislation caacied in Aostralis, see
Tomking, OCH Trade Practices Reporier-9281.124),

In considering the purpose and effect of the 1984 Act and its predeces-
#00%, one must remember that legislation providing for the raciprocsl -
forcement of judgments — for example, the Foreign Judgments (Reciprocal
Enforcement) Act 1971 (NSW) snd the Reciprocal Enforcement of Jodg-
ments Act 1934 (NZ) — mnd for the exsmination locally of witnesses whose
evidence is reguired by a foreign coun “before which any civilor commercial
matier is pending’ — for exsmple, the Foreign Tribunals Evidence Act 1856
{Imp.} {in force in the Stanes of Australia) (see also Ukley v, Uldey [ 197T] VR
121} — in and has for s loog tiae been an imgorunt pan of the regular jodicial

The Westunghouse ligation, however, ramsed issues and conssderations
that went be yomnd the sormal processes of enforcement of Toreign pudgmcnis.
(In fact, the LI5S was nol & prescnibed coantry whose jedgments wene entitod
w be registered and enforced under reciprocal enforcement legislation.
However, the common law option of an action on & forcign judgment
remaingd.) In particalar, the Australisn governmenl wak of e view that
enforcoment against the Ausiralian ssse1s of the Australian ursnium minng
companies “would inevitably have produced severe, il nod imeparable,
conssquences for the minng mdustry in particular and the notonal economy
penerally’ (" Amicur Curlae Memorandum ' lad by the Australisn Govern-
ment in the sppeal proceedings relating o the default pdgments entered by
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Judge Marshall in the Disirict Cown ol [llinols Esstern Diviskon of 17
Sepember 1979, pura. 18; of. the OPEC case cited ahove). It was also
concerned w the penal effect of the treble damages claim broaght by
Westmghouse (parn. 20). These considerations met with @ stern rebuff from
the Court of Appeals, Tth Circuit, which said of the amicus curiar briefls
preacnied by the Austrulian and other governments:

shockingly 10 us, the governments of the defauliors have sabserviently
prescnded for them their case agains the exercise of jurisdiction. (Trade
Cax. 63, 183 [1980-11)

The proceedings were later settdod but the issue of forcign judicial
encroachmenl on the rading polickes of Austrabia continoed o renkie. The
Anomey-Cieneral, Senmor Durack, statad publicly that the jlicusry had no
expertise fodocide “guestiong as to the sigmificance of & irading law o anodher
country; as 10 the neod for stabilization of prices: as 10 the need 0 deal with
an unforeseen emergency in the expon market’ (reproduced in Tonking,
CCH Trade Practices Reponer-9323). Subsequently, on 29 July 1982, the
US and Australian governments executed an agreement entitled "Foreign
Antiirust Judgments — Agreement relating o cooperation between A nstrs-
lian and US povernments June 1982 (reproduced in full in CCH, Awstralios
Trade Practices Reporeer st 20 741), By that Agreement, each government
was direciad 1w consult with the other (a) in the case of Australin, where it had
sdopied & policy that may have sntitrust implications for the United Statex,
and (b} in the case of the US, where one of s enloroement agencics hud
determined W undenake an antitrust investigation “thal may have implica-
toms for Australisn laws, policies or national intorests’ (Article 1). The
governments were further directed thal during consuliations they should
"seek earneatly 10 avoid a possible conflict betweon their respective laws,
policies and national interesis snd for that purpose 1o give due regard (o cach
other"s sovercignty and w0 considesations of comity’ (Articke 5). There was,
of course, no guaraniee thut such administrive measures, even though atan
inter-governmental level, would prevent US plaimtiffs from secking
prosccute ther claims in the courts snd from enforcing pudgments agains the
assets (whether in the US or sbroad) of Australisn corporations.  Ewven
although the Foreign Antitrusts A greemment imposed an obligatson on the US
governmant al the request of the Australian government 1o report (o the cowr
o the: substance wnd culcome of consultations bobwoon them (Arntcle 6), the
hostile reaction of the count in the Westinghouse case b government
inirvention reisced senous doubis ai 1o the Likely elTicacy of the Agreement

(w2 Tonking, OCH Trade Practices Reponer:9321; Report of the Parlinmen-
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WMHMMdMMm

The 1984 Australian Act introduced so-called ‘clawhack® provisions.
Thas Act hasd continued provisions introdoced in 1979 (Foreign Amtitrus:
Judgments [Restriction of Enforcement ] Act 1979, 8. 1), which prohibited the
enforcement of 8 forei gn antitrust pedgment whene the Abomey-General had
made an nstrument w0 the effect either that the making of such an istrument
wins desinbile for the protection of the natinnal intenest or that the assamption
of jurisdiction or the manner of its exercise or of any power by the foreign
court Wl CONtry 10 incrnaiionsl aw or inconaisienl with imematonal
comity of intemational practice (5. 9). Where such an insrument was in
fioroe, however, it also imposed on a plaintifT who had recovered in Australia
of in pny other COuntry an Emount parsenn o o foregn antitros) pdement
from a defendant who was an Australisn ciliren or company, 8 liability 10
repay that sum ogether (in some cases) with ressonable costs and expenses
(sn. 10 and 11; in the case only of "prescribed procecdings” see . 40170 MNot
all foreign antitnust judgmenis were subject 1o these provisions. [n particular,
only those where judgment had been given for multiple damages or in any
other sntitrus proceedings (o which that part of the Act applied (5. 10(9)).
These inclhude, howe ver, any loreign proceedings that relate o or affect trade
or commercr with other countries or among the Stes, the trading operations
of mn Austradion treding corporation, the business operations of an Australian
financial corporation (s, 5), and inter-State banking or insurance. 'While New
Zealand competition legislation containg no provision for multiple damages,
judgments given by a New Zealand coun under tha kegisiation and 10 which
the powers contained in the 1984 Ao otherwise apply will fall within the
purview of that Act. New Zealand, for its part, has not yet enacted clawback
provisions.,

New Zealand s 1984 Act also contnuasd previous powerns thal enabled
the Attormey-Cencral 1o make orders prohibiting the king of evidence in
Australin if he or she i muisfied that the making of sach an order is in the
national inierest of that the sssumplion of mannes of evertise of junsdsction
by the farcign count is contrary 0 intemational law o inconsistent with
imternational comity or practice (8. 6(3)(4) snd 8. 7), though the 1eat by which
the Attomey-Cencral is 10 exercise this power is whether the jurisdiction or
power “infringes or is prejudicial o the sovercignty of New Zealand” or i is
“desirable for the parpose of prowecung the wading, commercial, of sconomic
imlerests of New Zealand' that an order be made,

Finally, reforence should be made 1w Pars 111 and TV of the 1984
Australisn Acy, which again have no counterpan in Mew Zealund, These
empower the Anomey-General, in the national interest, i prohibit an
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Australian citizen of ressdence of corporstion that is incorporaied or carmics
on business m Australia from performing in Anstralio an obligation thsd is
imposed on him o it by the laws or judgments of & foreign cowniry thai
regulsies or conmmls international tradde or commeerce (s, 13 and 147,

VII. CONCLUSION

Mo doubt becase of the spectre of wreble damages that the Westinghouse
litigation posed for Australian sranium exporters, al loast as measured by
legialative action, Australia has been much more acutely aware than New
Zealund of the threst that privaie antitrost und competithion suils pose 1o its
sovercignty and its rading and export palicics. The protective statwtory
enackinery established by the 1984 Act provides in this respect a recognition
Chat sier -gorvermiment consuliatve mechansma, valusble snd useful m they
e, 4o not in Uhe Lot reson poovide a defonce agains the marssding iniemess
of privaie litiganis who are prepared 1o pursee their legal rights withow
regand w the broader political consaderations. Whils even the LS couns have
rocognised thal commidemtions of stale sovereignty must be respected —
miost notably in the OPEC case — the trend has been 1o give generoas effect
1o rights creaiad by anticrusl Lyws.

The increasing trade berween Australia and New Zealand ansing from
the CER Agreementind the granting for the T time of privaie law remedics
in Mew Zealand is likely 0 bring inio sharp focos (though without the
scorbity of muliple damapes) the conflict between matiery of national
interest and saie srevercignty on the one hand, and the considerations
mﬁd:mﬂq-mm;ymumh
on -

In ling with the recommendations made by e OBECD Committes of
Espents on Restrictive Bustness Practioes that there should be noflication,
coordination snd the supply of information between member staes in respect
of investigations and prococdings thal involve important snterests of another
coustry (OECD, 1986), the New Zealand Department of Trade and Industry
has recently entered into formal consuliative armangements with the Compe-
tition Policy Branch of the Australian Anoeney-Ceneral’s Depariment in
place of the previous more informal arrangements. |1 han also reached
agrooment with the Commerce Commission that it should advise the Depart-
menl of any investigntions it may be carrying oul o restrictive business
practices in snother country so that the New Zealand government is betier
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able o fulfil its obligations under the OECD directive.’

From the lnwyer' s perspactive, however, thene ane quile separale mdads
of legal principle pulling agains cach other. Firt, there Is the uaditional
concern of the courts 10 uphold national integrity, a concern reflocied in the
docirines of sae sovercignty and of st of state. On the other hand, the
inclination of judges (hased on their experience and training as Liwyers) is to
uphold private rights. Concem for privaie rights has led 1o the courts refusing
act of stale prowection 10 sake instrumentalioes engaged m commercial

a point beyond which the courts will not go

Any discussion of an economic union betweon Ausralia mnd New
Zealund or of Australasian markols or of rans-Tasman competition policy
musi therefore take account of the fact that at the end of the line exist rwo
sepansle staes snd two separate judicial sysiems charged with sdminisering
the lows of their respective stsies. As Kirby (1984) has pointed out,
suggestions of a trans-Tasman Commercial Coun 1o adjudicase CER-
generated ligation encoumier major problems caused by the manner in
which the exercise of judicial power is confamed by the Auaralian Conssi-
tuthon, The same dilficully would anise il & regional sppellas coun were 1o
be established, perhaps when appeals o the Privy Council from the Mew
Zealand couns are sbolished. Kirby proposad comples poliscal mtegmtion
as the only feasible legal solution o these problems, & proposal that has not
received any support from politicians on elther side of the Tasman. One is
therefore lefl with the inevitsbility of 8 legal system or sysicms whose overall
phjectives do not equate the siims of a unilied CER competition policy,

| wm grateful w Messn L. Sievenson and R Freil s My Kathy Smith of dee Mew
Zanland Department of Trade snd Industry fior sdvice smd asaistanon given & ms @
relntion i this per of te paper,
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CommenTs oN THomas G. Parry AND
Kerrin VAUTIER




Comments on Thomas G. Parry
and Kerrin Vautier

P.W. Gallagher

| should begin by saying that although the title of my position refers 1o omde
rules, the rales in question ane those of the General A greement on TarifFs and
Trade (GATT) and not the tmde practices rules. My professonal interest in
CER is in the possible negotiation of an agreement on services trade. The
topic of these papers is therefore a little outside my srea of responsibifity.
However, the prospects for liberalisation of services wude depend very
srongly on questions of business regulation. | must add in de same contexl
that my remarks musi be accepied as personal opinion and not official policy.

[ fownd the papers from Professor Parry snd Ms Vautier provided a chear
exposure of the issues thal arise when we consider the contribution that
harmonisation of some aspects of tmde practices regulations acmss the
Tasman could make 1 the expansion and efficiency of the trans-Tasman
market. Profeasor Pasry has given us an analysis of the potential benefits of
making regulatory decisions shout the condect of firms and the structure of
markets in an explicitly trans-Tasman context. Ms Vautier's paper 1 fosmnd
particularly interesting for s focus on s much broader agenda the harmeoni.

Peter Gallugher is an officer of the Depariment of Fomign Affairs and Trade
cuarrenily serving a1 Menisier in the Australisn Mision w ihe Eurnpesn Communities
in Ferisssels. At the time these oomumenis wers dalnooned he waes resposaihls for GATT
e ot goaiations,
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mtion (or perhaps the synthesis) of competihion policy and economic
analysin of markets.

1 wish 10 comment on an spparent conflict in the wo papen oa the
definition of *market” for the purposes of determining “dominance’, T will
then turm 1o 8 question the two papers consider more briclly; the possible use
of competition policy in place of the established trade safeguand mechanisms
of antidumping and coontorvailing duties. Looking at the history of CER,
there i reason 0 expoct that the potential for conflicting claims shout the
[airmenn of compotitive behaviour and the objpectvity of ropulation is af leass
a8 great in this area as in the anea of mergens and akeovers.

Harmamisailom

There has not, as yet, boen any announcement of a decision o aempt the
harmonisation of trade practices kegislation across the Tasman, although 1o
juxdge from the stsernents of the two Prime Ministers afler their moeting at
Waitangi last November o looks likely, Certainly, business organisations in
hoth Australia and New Zealand have promoted the idea and it has a strong
economic and an adminiseretive logic.

As 1 the economic logic, the eliminution of market sccess barriers on
8 preferentinl basis is designed 10 expand, 3 least initially, the number of

poiential competiton: in the market and eventually 1o improve the sconomae
efficiency of production, distribution snd o forth {perhaps by reducing the
number of competing producers in the longer term). It woulkd obviously be
incongistend with soch goals o maintain different policies and legislation
regulating the natare of competition on each side of the Tasman. In the terms
ukod in Profossor Parry ' s paper, if you want a singhe markei stroctare then you
cannol regulaie the conduct of firma in different reglons of thad marke:
differently,

The adminisiraiive logic for harmonisation b that, with the possible
exceplion of the sdministration of merger provisions, the competition
legnlation on both sides of the Tasman is siresdy very harmonious, a
illustrated by the fact that the fominotes in the New Zealand Commerce Act
of 1984 cite equivalent provisions in the Australian Trade Practices Act, and
the New Zoaland courts have drawn spon Australion decisions in deveboping
their own body of law,

The merger prowisions of the logisiation in the two countries are, despile
procedaral differences w0 which our speakers have alluded, based on very
similar principles. Although Professor Parry has chosen io highlight the
differences, | suggest that it would be fair 10 conclude even from his paper
thai similanties mther than differences chamcierise the two Laws.
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Market Definition and Dominance

The twi papers spend some me discussing the spproach o the determing-
tiom of "dominance” in the markel. Professor Parry reache the conclusion
that the “explicit recognition of & trams- Tasman market, reter than smply
trans- Tasman imporn competition” would be beneficial because B would
allow the mssssment of dominance 1o be made i 8 way thal & mone
consisient with masimising “the opporumnitics (o8 (rans- Taumen & ondmic
imiegration within the CER fmmework”.

M Vautier, on the other hand, believes tht the explicit adoption of a
‘single markel’ notion would have ‘lile practical significance” for the
nssessment of dominance since “the questions [now | aaked i competithon
analysis, and the information assermbled, should concepuually be the same,
irrespective of the market boundary defined’,

Well, does an explicit “single markes” notion make o difference or no?
What Professor Parry seems w0 be irguing is that market charciusnistic s other
than import shares (and prices) ore relevant. He wants suthoritkes on bhoth
widies w0 wloe o accoun the compettive behaviowr of marke! paricipanis
"including actml and potential counaervailing power’. From Ms Vautier's
account | mssume she would argue that these are already mken o sccount
i the Commerce Commission”s asscssmenia of dominance. And, although
iscre may be arguimenis a8 &0 casen, the Chairman of the Trade Practices
Commission [TPC) has, in the absenos of eaplicis provisions in the Austrs-
Comamidssion will apply io its determination of dominance’ will be “the exient
w which, post merger, the soquiring corporation will be imhibited in its
condact by actions of its competisons, by mmpon substinoton or by powerful
buyers’ (*Policies and Priorities” 1986 ATPR 32 S44), If that is indead the
case on both sides of the Tasman, then | assume Professor Pary's concems
e met.

The grestest difference, it soems 10 me, in the opemibona of merger
regulations on both sides of the Tasman Hes not in the deflinition of the
dominance and benefil 1ests embadicd in the legislation butin the way the
subject | found Ms Vautior's exposition of the relevant considerntions
imeresting for the mnge of crilenia she suggesied, and | am led o agree with
her general conchusion that the high threshold of *dominance” should reguire
an equally high threshold of public benefic.  Professor Parmy suggests th
thore is & case for maore explicic recognition of “public benehits assocised
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with trans- Tasman considerations” including improved resource utilisation
and enhanced inmanonal ComMpei veness.

Bath of these ohjectives are reflocted in the statements we have soen
from the two governments on the eapected benefits of CER. The question
that arises, however, s how, in the sbsence of some form off
authority with trans-Tasman perisdiction — and let me add 1 am nol now
sabvocating such sn suthority — the Commerce Commission or the TPC can
ansess public benefit except with reference 10 the New Zealand anid Awsstra-
lian public respectively. 1suggest that it would be inappropriate for cither
suthonly, as it is presenily constiuied, o makce 8 determination based on the
proapect of public benefit o another country. This it a junisdictional question
thal, i scems 10 me, no smourt of “harmonisation” in the legislation will
affect; it would requere a fundamental change in the legislation.

Such changes eventually may be possible in the context of CER. But 1
suggest it will require an oct of what Sir Humphrey Appleby calls *cournge”
o the part of & government wo ratily the emergence of a dominant firm in the
trars- Tazman market on the basis of benellits that, as far s they were visible,
coull be distribuizd entirely in the other country. The distnbutive problem
by which Ma Vautier refers is important and, ns she nodes, not 8 probilem that
competition Law itselfl iv pood st handling 1f the public benelits of & merger
arn enevenly distribuled while the costs wre general, then some remedy may
huarve 10 be found putasde competiton law

Antidumping Laws

1 weould like 1o woch brielly on the question of dumping, which bolh papers
mengion, noting that it would be preferable 1o be able 1o rely on competition
hﬂwhhmﬂuﬂud“h&hmm
hm-ﬁnm“hm From § competition
policy perspective, such 8 proposal scems 1o have s bot going for i The
criticism frequently levelled i the antdumnping provisions of the cusioms
logitlation — that they wend 1o inhibit impont competition by allowing
domests duitry 0 use the procedures (or the threal of recourse 10 the
m-wm {8 not, in my view, withow meri.
benefit from the use of the rade practicos kegislstion is tha
u-m.ihmiqmmwmw ta
geserally higher than under the amidumping procedures.  What may be
comidered unfair impont competition under the customs legislation may be
accoptable under rade practices legslntion.
In asccordance with the GATT Code on Dumping, Awstralia and MNew
Zialnnd both usc the conoepi of "mormal valoe " of a product in the commerte
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of its country of ongin @ deiermine whather a good has bocn dumped. Prices
belaw normal value — sdjosted in various ways (or transpon and guaniitics
— are dumping prices. 1 the imports in guestion aro determinod 1o cause or
thresten injury o a domestic industry or (o the establishment of & domestic
industry, then a specific remedy, in the Form of & penalty imgeon disty, apphica,

Unider trade practices legislation the price of a good s relation (o, for
example, its ususl wholcsale price. of even in relstion 1o average or margenal
costs of production, is not relevant o prood of predaory sction. This i clear
from the Explanmory Momorandom scommpanying the revision of & 46 of
the Australion Act 1t is slso ressonably clear, [ think, from the decision of
the couns in, for example, Vicsorian Egg Markening Board v, Parkwood
Egps 201 1978) ALR ] 29, where Judge Bowen docided thal it was not marcly
the hargmin prices the Vicworians had vigied opon Canberrs that made their
sctions predaiory, bul it was also the fact that they intended Canberra®s good
fortune 1o be very emporary while they scrambled Parkwood s local market.

This case also highlights another importnt difference between the
unfair rade lows and competition s, In the competition laws, evidence of
some predatory purpose s roguinad.  Purpose s imelevant in dumping
actions; there need only be a causal link cxtablished hetween the imports and
the “injury’ suffered by domestic industry.

Frobably the grestesl difference between the wo forms of prolection
from prodetory pricing. however, is the availability of privee action lor
breaches of competition law. Antudumping and counicrvailing duty acuon
can be wkon only by sdministrative auiloritios on the petition of finrms
representing the disnestic industry. This mbroduces o potentally far greser
degres of govermiment intervenion o the mardoet than seemis likely in privale
action under competition laws.

However objective the sdministenng suthority alismgts o be, the natune
of this intervention is o directy afTect a basic parameter of competition in
the market — the price of the pood on the domestic market — by seiting a
level of antidumping duty on the imponed prodisct. The povernment s male
in competition law cases, it seems W me, i 8 much preferable fomm of
regulaiion. I consisis bn sstting the frame-work within which compelton can
mﬂlﬂhm%ﬁh'hm.lmﬂnﬂ‘huﬁmm

As a poind of clanfication, | am not advocating a priveis night of scoon
for the fair trade lows as they stand.  This would be inconsistent with the
UATT codes, but more important, on the basis of present thresholds,
evidentisry mguircments and remedica could well lead 1o 3 Mood of fnvolous

of speculative complaints.

197



P. W. Garrames

Despite the apparcnt benofits of the use of competition law w guard
against predatory pricing of goods in tans- Tasman wrade, there ane 2 number
of difficultics W overoome before such an approach could be implemented:

Definition of market. This is cxsentially the wme problem
Profescs Parry and Ms Vautier have dealt with in the conlext of merger
legislation. Bath the cusioms sntidumping legislkation and the Trade Prac-
tices Act define the market, and, in the case of the customs legialation, the
alfecied industry, in national erma. [f the dumping legislation s 1o be st
aside in favour of competition law, then the definition of *market” will have
1o b changed.

Jurisdiction. 1f conduct thal contravenes the competition laws kes
place in hoth Australia and New Zealand, some arrangements will be needed
1o ensure thal the courts in either country can enforce their findings in both
countries. Similarty, investigating suthorities would need special powers o
malke thesr investigations in the other parisdiction.

Remedbes. Enforcement of remedics (damages) in one country against
aparty from the other country would be ineffecive if that party had s ssseis
;mmum-—mm-_—.m

Discrimination. Notapplying the lower treshold dumping kegislation
o each other while continging 10 apply sntidumping procedures i thard
partics may nol be approved by other members of the GATT Dumping Code.

Finally, before getting 100 starry-eyed shout the prospect of eliminating
the use of the dumping provisions, let us remember that Australis hss one of
the highest incadences of demping case inmaton n the world This could e
because we are more often dumped upon than other countries, of bocause we
are particularly vigilani when it comes w0 anticompetitive behaviour by
importers. Or it could be because there are a large number of industries that
ind it in their interest 1o invoke antidumping sanctions early snd ofien;
industries thai may congider it in their mterest 10 spring o the support of the

presendt use of antdumping legaslation.
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Robert Baxt i1 Sir John Latham Professor of Law st Monash University,
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Practices Commission. He i a Barrister and Soliciwor of the Supreme Cournt
of Victoria and a Solicior of the Supreme Count of New South Wales, The
author of 8 number of legal books, he is legal editor of materials pablished
by the Company Directors Association of Australia.



Panel Discussion: Sydney

W.R. McComas: 1°d like 1o comment oo thied practical problems arising
from the impact of CER on the operation of the Commerce Aot and the Trade
Practices Aci

Firnt, the inira-national tkeover — the s that oocurs within one of the
countrica. 15 we're going o amend the Trade Practices Act io the effect thai,
In considering a merger between an Austrabiaon company and & New Zealand
company, the Commission should regard the marker a8 consisting of hoth
countries, whal sre we then going w say shoul the markes: for purpoees of
iniernal mkeoversT Are we o ignore the principle of . 300l the Act that says
that in looking ot & mkeover the Commission should ke imo accoant
subsinntial markets in Austrafia or in 8 Smee or in 8 Terriory? Are we then
going 1o ke inio sccount substantial markeds 6 Acstralia o 8 Siake or &
Territory or in Mew Zealand? I we are, then we're back al squire one.

Second, in the contexi of te House of Represoniati ves Commitiee that s
going to review the Trade Practices Act, great care should be taken 1o ensure
that sy amendmenis should not destroy the prosent harmony botween the
Commaornce Act and the Trade Practices Act. While there are subtle differ-
ences in drafting (and cemainly there are major dilferences in procedurnc),
there has boen o complementary agemp in New Zcaland o rack Awstralian
law in the inlerests of ensuring as far as possible that Australian busi-
nesspeople know that Mew Zealand law b5 not w0 different from Australian
law, and vice vorsa. If we now stan o apply special rubes 1o Australia,
immediatcly the harmonisation between the Commerce Act and the Trade
Practces Act falla inio the same calegory &5 the so-called unifiorm Comp-
nies Act hefore the Mamochydore agroement. 1 willl be similar bt not the
e,
Third, the Trade Practices Commission ey considemthon of Mew
Lealpnd suppliors v axamining thbeovers involving both counmies. The
Commerce Commission tles a similar approac b iowants Australisn suppli-
ers. Take for example the TPC's consideration of the Feliex proposal in ke
over Email, which coincided with the Commerce Commission”s considera-

tisn of the proposal of Equsticorp — the ulumate contmlling entry of Feliex
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— o increane its sharcholding in Fisher & Paykel Email and Fisher & Pavkel
were the pre-amnent suppliens of whitegoods in their respective countries —
Emnil in Australis and Fisher & Paykel in New Zealand. In

Felea s bid for Email, the TPC ook account of the control it would schieve,
twough it msociation with its uhtimate parent, Equiticorp, of Fisher &
Puykel, which was regarded as a viable aliermative supplier 10 Australian
consumers of whitegoods. We look the view that this sssociation would have
placed Feltex in a position of market dominance had i tken over Email In
its comsideration of Equiticorp’ s apphication w take over Fisher & Paykel, the
Commerce Commission ook account of the fact that Fellex was alming 1o
tske over Email There was thas an imeraction between the two pieces of
logilation such that each wok into account the oppormnitics that market
influence in the other would have on o particular ransaction.

Let us hiwmonise our lows as far as possible, legally and

Bt ket us not thiow oul the significance of national laws in the process. Even
in the European Community, astional laws are still fiercely protecied. The
European Commisuon might wke a particular view wwards & proposed
merger, bud il doesn "L folkyw that the indti vidunl memn ber smies will ot mount
ihedr o bvestigatkons,

Thomas Parry: | wasn't confining my remarks in the CER comext w
Australia-New Zealand mergers. The point that's being mizsed ks that the
intent of CER is w0 move towands aconomic integration and the (ree
movement of goods, services and financial capital. If snd when thal's
achieved, it will put New Zealand in much the same position as the S mies of
Australia. One would nead (o trest Australia and Mew Zealund as

a single marker with regurd w all mergers snd mkocvers, quite apan from
whether they involve Australis-New Zealand takoovers bilaterally or merg-
en and takeovers more gencrally.

Kerrin Vautler: 1'm pleased by the degree of support, tcit or explicit, for
elficiency as the appropriste objective of competition law, | have some

recognises that competition is nol an end in isell, bul is there i serve
elficioncy snd therefore consamer wellare. 1t also reveals thai there may be
o nead fior some trade-off analysis involving competitive detriments and less
ol sllocative elficiency ax opposed o public benefit in the form of productive
elficiency.

The focus of our concern is markel power and, in paricular, undue
mmarkel power. That focus should help direct the questions that we should be
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aaking under competibon smalyaii 1 should also identify the relevant
information that has 1o be collected, whether it's about market definition, of
entry conditions analysin, or whalever.

1 wowld fike 10 stress that market definition is clearly relevant b the
analysis but 15 6ot an end in iself. What's imporiang shos these ammlytical
constructs |s w be sware of what informatson is i them and what isn't. For
example, il you define market shases in terms of sales, you may get o very
different result than if you define them in terma of capacity, We need 1o be
sware that defining them intenms of capacity may give o betier anywer shouw
the responsivencas of incumbents n ihe market o price increases.

Finally, there 1 some dehae ahowl where Autirsl and Mew Fealand

should go on thelr merger and takeover systems. Mew Zealand hes a
mandmory pre-¢learance sysaem, but s lotof pressure is building up 1o review
i because it caplures 0 many mergers and akeoven — probably 96 per cent
— that have no competition implicstions. That's obviously very wasieful
Perhaps we should go 1o s mandsiory notification sysiem with 3 number of
LrEEEr POnEs.
Danigl Oliver: In the US we've made a preal deal of progress. We
emphosise markets and consumer wellare (though we don 't make misch of
the distinction between allocative and productive efficiency). This ropre-
sents o considerable improvement over whene we were in antitrust 15 years
ago; and | can 't see that changing for years 1o come, despite the pressure from
wpecial interesta.

I'm curious o know whst is meant by “the public inerest” and what
exsclly thal enCom passcs.,

B.R. DiMeer: By “the public interest” economisis normually mean the social
pood, including producers, consumerns and everyone clse. Chur concer is that
s docisions have wsod the term o reller exclusively 0 consumers, which
| think is wrong from sn sconomic poind of view,

Robert Baxt: When politicians ik about “the pablic imerest’, they ofien
have in mind different issoes from those that are relevan 1o irade praciices
law, During the BHP mkeover bagide, some of them wanied the TPC o block
the akoover; they were concermned shous the lack of action on the part of the
Matborul Companics and Securithes Commession: they were concerned with
ihe interents of the workforce, the sharcholders and others, It can be very
confusing 10 lump all these ixsues logether s the proper concern for umde
practices law, which is basically about competition policy.
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If the Australisn Securities Commission is established, wo may see o
wvery different form of coalescence between company liw snd trade practices
law, [ am concerned that there may be confusion betwoen them, 1t s
imporant o ensere that the distinction hetween the two kinds of policy i
prescrved. CER is relevant in this conteat, since company law is one of the
sreas of harmonizathon between Aostralia and New Zealand,

Another matier [ want o commant on was rsed by 'Warren Pengilicy:
the edocation of not only jodges but the community generally in the
philosophy of the wade practices law. Our Trade Practices Act has boen in
force oaly since 1974, Inithe US. it took the courts s number of years 1o begin
w0 understand some of the economic issues relevant o the sntitrust lws,
Thete is & very real problem in asking owr courts 0 cvalusie some of the
provigions of the Trade Practices Act. The task of educating the community
in rade practices philosophy is aill largely incomplete.



Warren Hunt is Group Captain in the RNZAF and is currenily a Dinecior of
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MNew Zealand Limited and Deputy Chairman of the New Zealand Forestry
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companies. Lintil 1979 he was o practizing lowyer and a partner in Russell,
McVeagh McKenrie, Bartleet & Coin Aucklund, snd for six years unul 1985
was Deoputy Chairman of the New Zealand Securities Commission.



Panel Discussion: Auckland

Warren Hani: I'd like w0 make soine cormmends (rom the grass mools
perspective of one who happened w be Managing Director of Mew Zealand
Forest Products Lid (NZFP) and simultanccusly a direcior of Amcor (an
Austration Company), UEB, and Wattic Indhstries Lid.

In deference o John Collinge and Kerrin Vautier, | hasten w0 say thae |
have po quanne] with the Commence Commission per se. Bt Tam crical of
the Commerce Act.

11" s far tocy rarrow and infexible, and focuses obsessvely on dominance
in the market and public benefil situathons. Take the propossd NZFP Amcon
meerger, in the coniexd of CER. We considercd ihe two companics would be
complemeniary (o one anpther; NZFP with ity vast soliwood resoarces, and
Amcor with its vast hardwood resounces. We thought thal a merger would
embody comparative advantage , so Tulfilling one of the aims of CER, and that
economies of scale would create 8 substantial end competitive fore in our
naiural markets in South-Eas Asia and the Pacific Rim, However, the
Commerce Act's focus on domestic aspects of trade — market dominance
and public benefit — led the Commission to reject the morger, In practice
it denied both countries substantial benefig,

Again, the Commerce Act has constraincd growth. Naoi long ago NZFF
reviewed it operations in response (o criticiam that it had los direction. We
decided in the end not 1o diversify any farther but © concentrate on doing
what we did best.  Accordingly, NZFF made a wkeover bad for the UER
converting operations; this was sn exampie of downstream vertical integra-
thon of the kind that's comemon in the Torest prodcts industry and universal
in Anstralis and Morth America. Flut once again the Commission mvoked
markel dominance and public benelit, and prohibied the wkeover. The
Commission’s generad approach also kilked off Fleicher Challenge’s pro-
posed mkeover bid for NZFP.

The Commisdion i in effect wiling companics that they shoukd not
expand in their areas of comparsive advanige, The cosull s w drive
companies offshore: the classic exnnples are Flecher Challenge in Conods
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and Caner Holt in Chile. Thase companics’ overseas ventures happen 1o
have been suocessful. Bl i's hard 1w see how the New Zealand public
bere ligs mach from thin oulcome.

Barry Brill: 1"d like w focus on three major concema | have with the
operation of the Commence Act.

First, | don’y think it "s intended thay the Comenerce Commission should
be an arm of the government’s redismibative policies. Yot it has got iself
involved i reciseribution by “counting hesds” o axsess public benefis. In
nowne of ity decisions it has shown concern Uhat the benefits that may outweigh
the anticompetitive effects may never gel beyond the sharcholders of the
frms concerned. Inmy view, if a merger creates wealth, ity inovitahly going
1o be 1o the long-term benefit of the general public. It's not the function of
the Commission o get imvolved in the question of the particular individuals
1o whom the wealth accrues: it should merely determine whether such
benefis are creaded.

Second, once it's determined that there is a reduction of competition, it
socns impossible 10 give tngible weight 1o the public benefit principle. In
one proposcd merger, it was establishod that the merger would increase
market dominance by less than | per cent of the combined assets of the two
Firma. This was enoagh 1o persasde the Commission o prohibil the merger,
regandicss of the public benelin that might have Mowed from 5. In the end,
public benelid contributed not o simgle dollar on the other side of the balance .
my hunch is that i was -wonth n greal deal more than that. Withoud any
common denominator, the Commission i ill-equipped o weigh apples
AgRISL OMINges.

Third, productive efficiency seems io count for nothing. In such a small
markel a8 Now Zealand, there are probably things we shouldn't really be
doing. and sreas where we should reduce capacity. The Commerce Act
places no value on such changes under public benefit and it rubes them out
under the markel dominance criteron.  In my view the Act should be
amended wy ke account of cost mvings that may be unigue 10 very small
domestic markris.

Joha Collinge: Perhaps [ should clarily the role of the Commence Comamnis-
sbon. The Commission is & regulawsy, nol 3 policy-making, body. 11had no
inpu inio the Commerce Act of 1986 18 was not even invited o appear befone
the Solect Commitice. |t therefore has no ane o grind with rogard 10 the
principles that govem the Act [ have never hidden my own particular view
that the Act is defective in many respects.

iOn the proposed NZFPfAmeor merger, the Commission found thal the
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poteatial benedits were weighty. Buoton the other side of the cosn the merger
would have led o market dominance: and although it*s difficult w quantsly
the harm this would have done 10 the New Zealand public, it"s worth soting
that the price of krafl paper (Lhe primary component of cardboard) tended 10
be as high as that of the American landed product, which has a duty
component of 34 per cent. This seema 1o represent 1 significant koss arsing
from market dominance,

However, the cran of the muiier ks that the cases for and against the
merger were both excepponally good. The Commission came down against
the merger because it decided that the omas of prool had not been
hnnh.hhnhmmw“hhuuhmu
spplicant 1o demonstrate decisively that the balance of sdvantage lics in a
course of sction thal diminighes domestic compelition

“Wﬁh&hﬂhlﬂﬂﬂr-ﬂm“u_ﬁ

mechanism for thal purpose. Many of the voluntary agroements made by
unregulaied businesses that seem 1o be anticompetitive are nod necossarily
anti-efficiency. An agreement was made between the pathologies in
Auckland w0 sop ssiing up depots alongside one another 0 gel more
buminess, which seemeod sensible ai that time. But when the demand (or their
services hod sufficsently increased, the agroement broks down.  In my
eipenence, such agroements sarvive only i the exient thai they do morease
efficiency: when they cease 10, they soon collapse. S0 the market doesn't
necessarily get it wrong when it beads 10 anticompetitive sgroements, sinoe
i breaks thise agreements down i they become harmiful.

The muarkel could also have solved the problem tha John Collmge
wentified in connection with the proposed NZFP/Amcor merger. I the
merger had gone shend snd cresed a mosopoly n the korali paper market,
enarmous pressure would soon have emerged o lower the daty on imporied
paper, thus making the market contestable, That seems 10 me & supenior
oulcome 10 the one imposed by the Commerce Commission.

The breakdown of impornt licensing and of @anfl bamen in New Zealand
had made markein here a0 contesiable that the case for @ regulmory agency
0 preserve competition is much weaker than il was. [f we do want 1o prohibii
SOme antCompetitive practioes. such as vertical price-fixing. all we seed 1o
do {5 kdentily them and legislate against them.

John Collinge: The case for regulation is not that the marker docsn’t sobve
problems. In the long run, monopolies like empires wee vulnerable o
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inevitabie changes in their envisoament. The argument is that there s a need
i priviect consumers in the shon and mediam wrms.

I'd lke 0 wiress the point | made in my paper that the New Zealand
Iegiskation (like the Austrahian) does not equaie public benefit with compe-
Lifion. Soemectimes competiion is wasieful. Sometimes competition may
have i be aacrificed 1o the funhermnce of CER objectives, This reflecis a
pragmadtic approach w0 the imerpretation of “poblic bemefi”, which can
pertinps be justified by New Zealand's special position a5 8 small, exposed
and vulnerable economy,

Regulmory agencies employ basically three types of procedures. Under
the “srike-down’ procedure, as used in Anstralin, nothing happens until the
agency initiates action with regard 10 o proposed merger. In New Zealand,
firms have w apply for an ‘sdvance clearance’ and the Commission has o
provide reasons for giving one, The US has a pre-notification system: fioms
proposing 1o merge must notify the agency 30 days in advance, and if the
agency takes no sction the merger can goahead. There's something o be said
for each procedure. But the New Zealand system does mise problems. In the
Terst year of operation under the 1986 Act, the Commerce Commission had
330 mergers and takeovers 10 scrutinise, but af the most only ion of those had
serious competition implications. 50 we processed 320 ppprovals for no
competitive gain whatsoever, As for the Australian strike -down procedure,
its main weakness is that it isn't very tmnsparent, and the public cannol see
the competition goals that the agency istrying wachieve. My own preference
b, therefore, the American pre-notification system,

Daniel Oliver: That system cerinly works very well in the US. Busincss
finds it not too burdensome, and cases can be decided very quickly. Of the
2500 notificathons submittod 1 us in 1987, there wore anly 26 in which the
agency needed 1o ask for addsthonad information: and only nine of those were
blocked.

Since we helieve that mergers are by ond large efficient, we wend o let
them through. However, there do neod 1o be some goverming
them. Bt if | were writing them from scratch, | wouldn't write the Robinson-
Paiman Act {but remember that American antitrust law is birgely common
lavie s opypeseed 10 statutory Ly ). Whal bs inportant is thal we keep promoting
free market principles and keep having conferences like this 1o promole
them. The more we talk sbout free market principles, the harder it is for
govemments 1o make more regulations.
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Antitrust Policy and
Competitiveness

Thomas DilLorenzo

in & 1982 weatise, Yale Brozen argued that antitrust laws are *themsclves
restraining output and the growth of productivity ... [and| sre contributing
o § deteriomtion of the competitive position of the United States in
international markets’,

Antitrust policy has changed considerably wince Brozon issued his
waming. Antitrust scholars mnd policy -makess have increasingly embraced
the evidence which supports Brozen's (and many others”) view thal indus -
trial concentration is most ofien caused by efficiency, not monopoly, Policy
now rocognises that big buuness is not necessarily had and that restriciions
o sire per e can be counterproductive.

Bl despile many improvements in antitrust policy — 00 many 0
categurise here — there is much work o be done. To a large degree, antitrust
policy still sifles productivity while ignoring some glanag instances of
monopolisation. Antitrast refonm, MOrGOver, Can improve AMErican mang-
Incriring compeiiiiveness.

Reforms That Can Improve Competitiveness

Most of the beneficial changes in antirust policy i recent years have been
the resuli of deregulation, but there are several arcas where 1 wider applica-
thom of smtitrust may yield improvements in competition and productivity,
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Dine poisibility = 10 end the antitrust exemption for labour unons (W elden-
baum, 1979)

Thie M LaGumrdia Act of 1932 exempied umions (with sme excep-
tinna ) from sntirust prosecution. The probiem i that this eerpoon creaies
a double standard in antitross. Price-fiving conspirncies by businessmen wre
vigoroushy prosecuted by the Foderal Trade Commission, the Amitrus
Divigion of the US Justice Department, Suate Allorneys Ceneral, and the
privaie antitrust bar.  Industry-wide bargaining by labour unbons als
constitses price fixing, bot is ignored by antitrast law,

Perhaps more imporanty, industry-wide, rather than company - wide,
bargmining has been determined 1o be a hindrance 1o productivity, Thisisa
subile point, and requires some ¢ larification.

Unlike other comntries such as Japan, Amenicon gnion bargain on an
industry-wide basis. This enables them o fix the prices, Le. wages, their
migmbers ane paid, just os if there hodd boen aconsparacy. Bringing sech price-
fixing conspiracies under the umbrella of antitrust would ssem only fair,

in sddivion wo fairmess, snother sdvantage is that sach enforcement
would licely have o positive bmpact on manufactering productivity by giving
undor incentives o climinate such inelTicient practices as featherhedding.
Considor the incentives (acing 8 unbon that t organised industry-wide versus
another that is organised company-wide. In the former case the union may
insist on a feathorbedding contract that requires several peopile 1o porform a
Job that may require only ono person. I intlermational competigon is not
strong, Featherbedding will niot noceosarily put any ome firm ot 8 competitive
disadvanuge, bocause with industry-wide bargnining all firms must comply
with the coniract.

By contrast, with company-wide bargaining uny individual firm tha
wil whjected 1o featherbedding would lose market share, be forced 4o cunt
hack production. and by ofl workers. Thus, it would be as counterprosductive
For the union a8 for the firm, Sech nellicient practices would bacome rige
in p more competdve anion chvinnment thil ok induary - wide biugain-

Some union have hegun o realise that restrictive work rules, feather-
bodding, and supra-competitive wages have roduced American induniry’s
competitivencss and have slowly begun 1o change thesr ways. For cxample,
the contracts signed by the United Auto Workers (UAW) with Ford and GM
in 1987 sharply reduced the number of job categories and allowed for greater
Mexibility snd cooperation with management in an atiempd 1o improve

Bt -:b poditive changea were only begnudgingly sccepied afier
decades of decline in the LS auto industry and the loss of thousands of jobs.
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Limdon exocutives mr still not entirely plessed with (he mituation; many wions
opposc such changes and siill kook © protectionism as o “answer” i their
probdeme. This is why aliering the antitrust laws 1o apply 10 unions may be
desiable. T would provide sdded incenives for aRns &0 be more concermed
with increased productivity 58 8 means of gencmting job secunity.

Going 8 step further, revised antivrus law could encourage maxe
prochective labosr relations by challenging the govermmer -sponsored @i
monopoly fostered by so-called exclusive represenmstion. Sectaon Wa) of the
Matonal Labowsr Relatons Act of 1933 ststes that 8 union that is selectod by
a majority of employees in & firm's bargaining unit in & represenstation
election shall be the exclusive bargaining agent for all workers in that
bargaining wnit. Employees who may wish o be represented by another
iy, by @ nOn-wiion represcntative, of by themssdves, are legally prec lnded
froen doing so.

Thus, unions are legal monopolics in the employee representation
business. Like all monopoles, they can be expecied 10 be leis concemed
whout the wellare of thesr "customens,” Le. union members, than if there were
competition in the mariket for employes representdion services. This is one
reason why for so many years enions bargained for higher wages while

Higher wages wre cenainly desirabie; but when coupled with declining
pisdctivity they are & rocipe for industrial decline. Many workers realised
this and objocted, but were ignored by their unions, The amions, as opposed
Iy mamy of their members, benefited from these smungements. Both higher
wages and greater numbers of employocs meant higher levels of union dues
revenues — Bt least unt] the effects of inemational competition were felL
It ks doubeful that unions would have clung o this stralegy for as long os they
did, had povernment policy allysed competilion from other unons or fom
MR- 0N CEnployee aReiE.

Antitrust aad Siate Antilakevver Laws

One of the strongest reasons that the "higness @ bad” theory of industrial
crganisstion bs in diseepuie s the understanding thad corporate lakeowers may
incresse efficiency by disciplining ineffoctive corpormie masnagement. Poory-
run businesses that are ‘undervalued” by the sock market make atractive
takcover targets. Thus, the market (or corporaie control provides incentives
for effickency. Those business managers who are inciTective run the rok of
being replaced in the course of o akeover.
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Baecawss of this "new lesming, federal sntitrust suthorities have booked
miore kindly upon corporste akeovers in recent years. This has probably
increased corporme efficiency, bul not by a3 much as one would think. The
reason for only cautions optimism is thal, in response W changeng federal
policy wward wkeovers, there has been a shifl in mtitrost sctivity 1o the
Stutes. More thar X Stues have enocied antitakeover legislation that makss
it misre ooty for keovers 0 oocur. This tends o give businesspeople in
those Swtes effeciive wnure, much like what 3 whiversity professor enjoys.
The effect in both insmnces ix all wo often that the businessman or the
professor becimes less productive, and less competitive.

If the gaind of federal antitrust reform we 1 be preserved, it may be well
advised 1o use the federal antitrust laws to challenge Swte governments that
have cnacied antitakeover legislation that inderferes with the market for
corporale control,

(retting to the Root of the Antitrust Problem

The fact that antitrust litigants, dissatisfied with federal enforcement of
antitrust byws, have iermed 1o the States o voice thedr complaints underscores
the iemative nature of the antitrust reform that has oken place in the pas
docade. Even though federal antitrust may have exhibiled a more enlight-
encd view in recenl years, Swle govemments have regresssd.

Antinkeover v s jus one cuample of how Stk governmenia have
lorgely ignored the lessons of mattrus history. Staies we also involved in
other areas, such is predmory pricing and price discrimination cases, that
have not been of much interest 10 federal policy.makers. And one must
realise also that approximately 90 per cent of all antitrust cases sre il
litigaiad by the private antitrust har, nod fedoral or State governments. Thas,
unless there are fundamental changes in antitrust lows, beneficial changes by
one kevel of government may be undane elsewhere.

State goverments (and the private pntitrost bar) may be constrained,
hirwever, in the amownt of antitrust mischief they can make. They will be
constrined by new legal precedents that have evolved which ke a kinder
view wwand large-scale production and other business practices ihat were
once suspecl. Hut s we ppproech the 100th anniversary of the Sherman
Antitrust Act of 1890, it is tme the antitrust laws were reassessed.

Onc area in which antitrus refiorm s sorely needed is the Depariment of
Justice’s merger guidelines. The 1968 merger guidelines adopiod the
‘strctumlin’ view of indusirial organisation thal competition may be
defined in terms of the nusmber and size distribution of firmn in an industry.
Under the old guidelines. the magic nusnber was the four- firm concentration
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ruio, or the share of sales accounied for by the four largest firms in the
Pihastry.

Thase guidelines wea= revised by the Reagan adminuuation in 1982 w0
ncoarporsse the reality that market concentration criteria do nol necessanly
have anything o do with monopoly power because they ignofe such things.
:mmmpﬂm.pﬂﬂm+wm.ﬂhﬂp

It may seem puzzling, in lght of the ‘néw leaming” in industrial
organiaation, thal the Justice Department maintains such an outdaed prac-
tice. Former Federal Trade Commission soonomiest William Shughar offers
an explanation:

What explains the [Reagan | administration” s apparent scceptancs of the
structural approach o sntitrust policy, tal i, who gaina from narrow
merger guidelinesT The answer scoms clear, Burcaucratic incentives
run strongly in the directhon of producing visibe owtput, and ughter
schoens give the enforocment agoncics mane mergers 0 investigno, The
more work there bs for povernment., the more opporunities thers anc for
the atomey staff o build the human capital that 15 rewanded when they
subssquently take jobs in big antitrost law firms.. The privae antitrust
bar gots to defend more clients, and economists working a8 consulants
on hoth sides of the insue eam larger incomes. (Shughart, 1987-928)

Angther relic of the struciuradast view of snstrust s the so-calied pre-merger
notification process establshed by the Antitrust Improvements Act of 1976,
This process reguires finms pbove a cersin siee 1o snnosnce o advance deeir
intention w merge. The stated purpose of te Act is 1o give foderal antitrus
nuthontics encugh time 10 sudy proposed mergen. There i evidence that
the suthorities, in fact, do study proposed mergers with 8 vengeance. To
comply with the demands of the Act, lirms proposing mergers have lierally
delivered paperwork 10 the Justice Department and FTC in ackdond lots.

The paperwork burden of the pre-merger notification process is proba-
bly only o small part of the cost b sockety of this panscular law. As cxplained
by Shughart:
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Premerger nolilication ... requines firms o snnounce publicly that they
have discovered a profit oppomanity in the sconomy . In cases where the
scyuisition i postponod while the govermment seeks additional infor-
mation from the prospective merger partners, other firms, which had
been unaware of the existence of undervalued assets, are given Lime 0
miep forward with mksover offers of their own ... [which] allows these
odher firms 1o free ride on the information reveslad by (he premerger
announcement. This tends to reduce ... efficiency ... for two reasors.
First, it lowers the value of information sbout ., profit opportunities 1o
Tirms operating in the sume industry - Second. i promotes conglomernte
-ﬁmeﬂwuunﬂyuum {Shughar,
1987 920-

Advocases of stricier antitruss regulathon ofien complain aboat the
‘waske’ of resources whenever sieel companies acquire oil companics or
tohacto companies merpe with soft dnnk manufacturers. Bt if is imporant
4o realine that it is the pre-merger guidelines that cause such actions. The firm
that typically sseps forward once a previously announced merger proposal is
dropped due o antitrust considerations is one that has no overiapping
markets. This is yet another reason why it is time 0 consider overhauling
federsl regulation of mergen.

New Attempts st Antitrust Activism

. there appear 1 be effors afoot © reverss this wend oward
reform of antitrust polickes. A nomber of antitrust scholers, in and ow of
EDvemiment, are ablempting o revive the discredied antitrast notons of
predatory pricing and “foreckosare”, The rubric of s anempled ressrrection
is ‘raasing rivals” costa” (rrc) (see Salop & Kranenmaker, 1986). The geneml
ides by thai a "dominant’ firm o an industry exercises some sor of strategy
t0 increase the costs of it rivals, Such practices as exclusive dealing
contracts, advertising campaigns, R&AD spending, vertical mergers, and
other forms of non-price competition reise rivals® cosis in 8 predusory
manner, charge the rro thoorisis.

Another cxample of an rre strategy is ‘real forecloswre’. A firm can
nupposedly purchase such o large quantity of an inpat that the price of the
inpul will rise for s competitons, thereby placing them &l & compeitive
dinadvantage.

Another poasibility, sccorling o rre theonals, 1 tat § manofscucs
mayact a8 "cancl ringmasier” (Salop & Kmtienmaker, 1986:138), The idea
here is that contracts betwaen o *pridatory” firm and its input suppliers can
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require spplicns o deal with ithe prodaio s fivals only on disadvanmgoous
torma. By geaing several input suppliens w agree to charge monopolisucally
high prices w0 its rivals, the predaiory firm acts a8 & ‘cariel ringmaster’ for
these suppliers in retorm for 8 concession on the canel price.  The input
suppliers, 100 Bumerous 1o canelise on heir own, are supposedly hapgey o
comply with the scheme.

Another new predatory iachnique is what rre theorists call the *Frank-
ensiein monater” wchnigue. Acconding (o this theory a firm may enter inko
enough exclusive dealing contracts with enough inpot sppliens the the
markel structure of the inpul supply indistry will become &0 conceinirmied
that the remaining suppliers will be able w collude and charpe mondepolistic
prices to the prodaios’s rivals.

This ks not the place for a dewiled critague of this new theory of non-price
predation, buta lfew comments are appropriate. Forane thing, the rec models
are long on theory and short on evidence. And the theory lself is very weask
for o number of reasons.

Firsi, the proponents of mising rivals’ costs all bt ignore posential
counterstrategies by rival manufacoerers. There i licthe explonation of wiy
rivals would st back and ket a “predaor” prey oo them in his way. For this
10 happen: winakd reguire the odd axsumroon that the predalony Foim s sbmos
omaiscient, wherneas i rivals are nearl y completely ignonnt of whal s going
on rowund them.

Pertaps a larger problem with the rre theory  that it Large by ignores the
‘mew lemming " in industrial organisation theory, The Frankensicin monsier
iechnigue, for exsmple, sssuwmes tal prodasory behaviour can mise rivals’
costs by sltoring the market siructure in input markets, But research in
industrial organisstion over the past 20 years has shown markst sinscire per
#¢ doos nod necessarily have any effect on how competit ve an indusiry (s

Furthermore, rre crucially relics on the sssamption thay entry will mo
ke place. A typical cxampie is the stsement by Salop and Krsttenmaker
that “assuming thut there are entry barriers, the one remaining retailer can
then monopolise tade with the manufactones's rivale. That retailer i the
Frankensicin monsier” (1986:241). Of course, entry harmers are almost
always overaken if given enough time, especially when one considers the
importance of indernational com petition.

Anoiher odd assumption of the thoory is ta *where rvals® ability 1o
substitute costlessly s imbied, exclusionary nghts [contracts] can bmjpere
consgmers’ (Salop & Kravienmaker, 1986:234), OF course, as long as
resources are scarce, nothing can be substituied “costlessly’. Scarcity is
deflined as an entry bamer in this theory, which virmally guamntees tha
markets will be modelled as monopolistic.

1y



Toosaas J, Doomeodin

Legal Tests of Non-Price Predation

The proposed lest to detarmine if conduct thas raises rivals” costs is harmiyl
involves a two-stuge inquiry. The first question asked is, '[id the firm's
conduct “unaviidably and significantly”™ increase the costs of its competi-
bars?" 1f the answer o this question is alllrmative, the second qoestion is,
"Dad raising rivals’ costs enable the excluding firm o cxercise monopoly
poweer, that is, 10 ralse it price above the competitive level?' (Salop &
Krattenmaker, 1986:214). If the answer 10 the second question is also
affirmative, then the firm is guilty of ruising rivals’ costs and, thereby, gulty
of redacing consumer welfare,

Apphcation of the lire stage of this st woald find firms tha contribuae
most 1 consumer welfare b mast likely be guilty of snticompetitively
raising rivals’ costs. The more efficient a firm is, the more "enavoidably and
significanly’ it raises the costs of its rivals, if is rivals choose 1o compete.
Ounly firms that are no more efficient than their rivals, and that meke no (o
only weak) attempls 1o become more efficient, can “pass' the first stage of this
sl

Momover, the test could conceivably create perverse incentives: firms
wishing 10 avoud being scrutinised under the second stage of the st might
reduce their level of efficiency or the anractiviness of their product. 1t has
lang hoen heid that many butinesses have responded (o antitrust by trying 1o
be competitive, but not too competitive, for fear of being sues by their rivals.

Ancther problem is that because competitson induces finms 1o conting-
ally improve their market performance, far too many firms will find them-
welves being scrutinised under the second stage of the test s o resal of failing
the first stage. For the second stage 10 be operational, the courts must have
some definition or method of calculating the competitive price, for it (5 this
price thar provides the benchmark for whether the eaclusionary practice is
anticompetitive. The problem s that the coarts in the United Siates have a
long hisiory of refusing — justifiably — w pronounce which prices are und
nre mol reasonable.

The Political Abuse of Antiirust

It is very likely that should the theory of raising rivals’ costs be adopted by
the aatitnust authorities it would be used. an many other doctrines have been,
as s mtionale for uncompetitive firms ko soe their more succeaful rivals. As
stnted by (former] FTC Chairman Daniel CHiver in a presentation before the
FTC Commissioners (18 March 1988), it would be all 100 easy 10 use the
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theory of raising rivals’ covis 1o challenge pro-Compebstive, pro-conaumer
arrangements’. Thas if & very likely thar granting sditros smhorities greater
powers 10 pursoe non-price predation cases would hurm mither than help
Amencan industrnal competiliveness.

Despite the FTC Chairman's critical comment, much of the work done
on the theory of mising rivals’ costs has boen done ai the Federal Trade
Commission. Indoed, there appear o be strong pressurcs st the FTC w
employ the theory in a more sctivist antitrusi policy.,

Conclnskng

Despiie some promising changes, much antitnest policy remakns misguided
and dewached from modern underseanding of industrial organisation. Anti-
truest poliches are still largely based on the stroctarbia view of morkets. This
approach may srve the mierests of tose who desire sn "objectve” measare
af monopolisation, but it has not served the public well.

Kot only has antitrust boen Largely antioompetitive by resncung cili-
cency-enhancmg merger, it has also been misdirected. Specifically, there
e emeroos examples of blamnl monopodisation, such s ndisiry-wide
labowr agreements, which have been spared (rom enfomement.  These
exempsong hove had @ negative effect on manulaciunng productivily and
ubtimately have harmed the very workers assumed 10 e helped.

Funally, an activist antitrust policy w oombaet so-called non-price preda-
thon by “reising rivals’ costs” would likely be a giant siep backward. The
chances are just oo great that soch a legal framework would be ased by
anititrust ltigants © sue their competilon lor competitive actions that
ahways inevitably rakse rivals’ costx if rivals iy 1o compoie.

I American lirms &g 10 be inemationally compelitive, governmend can
do s part by minimising i role in the marketplnce. Certainly, what
American manufacturing and American consumens do nol necd i 8 resur-
gence of antitrust activity.
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